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Proceedings of the Council of the Lieutenant-Governor of the Punjab, assembled
for the purpose of making Laws and Regulations,
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| PROCEEDINGS OF THE COUNCIL OF THE LIEUTENANT-GOVERNOR OF THE

| PUNJAB, ASSEMBLED FOR THE PURPOSE OF MAKING LAWS AND
i . REGULATIONS UNDER THE PROVISIONS OF THE INDIAN

. COUNCILS ACTS, 186 AND 1852 (24 & 23 VICT., CAP, 67,
: o AND 55 & 56 VICT., CAP. 14).

REPORT OF PROCEEDINGS )
(vide Rule 37 of the Rules for the Conduct of Business at )vléelihgs).

THE Punjab Legislative Council met, in accordance with the Notification

of the Lieutenant-Governor of the Punjab in the Home (Judicial) Depart-

: ment, No. 1063, dated the 12th October 1897, and the summons con-
vening the meeting, at Government House, Lahore,"on Monday, the 1st day

S R

: !
- » |

PRESENT :

His Honour Sir William Mackworth Young, K.C.S1., Councilior -
of the Empress, Lieutenant-Governor of the Punjab, prexz'dir}g.'

“The Hon'ble B4wa Khem Singh, Bedi, C. 1. E.

«The Hon'ble S. S. Thorburn. »

+ The Hon'ble Nawéb Fateh Ali Khan, Kazilbdsh, o
The Hon’ble Louis W. Dane. .

The Hon’ble Khan Bahddur Khalifa Sayid Muhammad Husain, .
* Mushir-ul-dowla Mumtéz-ul-Mulk, N

The Hon'ble J. S. Beresford, M.E., M.I.C.E:
The Hon’ble R4i Bahddur Madan Gopél, M.A., Barrister-at-Law,

SN W VL VS W

INAUGURAL ADDRESS. )
The Hon'ble. the PRESIDENT, in opening the proceedings, addressed
i the Council as follows :—
“ Gentlemen,—The establishment of a local legislature in the Punjab was

distinctly contemplated in the Indian Councils Act, 1861 ; and Section 44 of the
J L Act as well as the despatch of Sir Charles Wood, Her Majesty’s Secretary of
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State for India, with which a copy of the Act was transmitted, left it to the
Governor-General in Council Lo determine at what time cffect should be given to
this.intention.  Since that time thirty-six years have elapsed. The older Provinces
reccived the privilege.at once, Though it was only” in 1886 that.a legislature was
constituted in the North:Western I'rovinces. Now, eleven y.ars after, the
Punjab, the Frontier Province of the North-West of India, has been admitted to
the privilege, together with the o.ther great I’rcnl{c‘r Province on the east of the
Indian Empire, Burma, in a rortlon of which British rule was first established
upwards of 70 years ago, though, as a Province, we are justified in calling her
a younger sister.

“In expressing my gratification at being permitted to initiate a measure
which confers new dignity on the Province, and, I may add, also onits inhabi-
tants, | cannot help regretting that this important change was not introduced
under the auspices of my predecessor, Sir Dennis Fitzpatrick, whose forensic
attainments, ‘and whose ToRg expericice of the working of (he 1ndian Legislature,
so peculiarly qualificd him to preside over the early stages of development
through which this Council must .pass before it can possess the confidence of
the people, or indeed contemplate its own existence with any great satisfaction.
Itis commonly believed that Sir Dennis Fitzpatrick: was not in favour of its
appointment, as he considered the Province not yet ripe for such a development,
but the Punjab has had no ruler who would have been more competent, or, had
it fallen to his lot, more careful to foster its early progress.

“Sir Charles Aitchison and Sir James Lyall were both in favour of the

. ncasure, “and it _is mainly no doubt due to ‘the strong opinion to that effect

recorded by the latter in 1591 that His Excellency the Viceroy .decided to carry
it:into efféct. The teasons .given.by Sir James Lyall for his recommendation
were (1) that there-was a gencral feeling among theieducated classes in favour
of a Legislative Council ; (2) that -a free discussion of the.measures of Govern-
ment, especially in regard to financial matters, would be politic and useful ; and
(3) that Provincial legislation, of which there was considerable need, would be
promoted. [ shall say a few words about cach of these heads.

“You are no doubt aware that the Indian Councils Act of 1892 introduced
several important.changes into. the existing law. The werding.of Section 42 of
the Act of 1861 prevented the local Councils from repealing or amending any
existing Laws or Regulations made, after the passing ‘of ‘that Act by the
Governor-General in Council. Had this provision remained in force, the field of
action of the newly-constituted Provineial Council in the Punjab would have-been
extremely limited, owing to the fact that the Acts of local and general operation
passed by the Governor-General's Council since 1861, cover the ground occupied
by many departments of law. This limitation was removed by Section 5 of the
Councils Act of 1892, 'which permits the exercise of the power referred to,
subject to the sanction of the Governor-General in ‘Council. The field opened
for the action of the Provincial Gouncil since 1892 is thus greatly-widened.

““Another important change introduced by the Act of 1892 -consisted in
the power conlerred by Section 2 of the Act npon the Governor-General in
Council, and, subject” to ‘his sanction, upon the Governors and Licutenant-
Governors of Provinces, to make rules for authorising the discussion of the
‘Annual * Financil*Statement :of "the Government : concerned, -and for asking
questions, under certain conditions and restrictions, “at ‘any ‘meeting - of its
Legislative Council. In addition to this provision was one enabTing the
Govemor-General' in'Council, ‘with " the approval of the Secretary of . State in
“Council, to'make regulations as to'the conditions” under hich .members .might
‘be nominated to the various Councils, within fixed limits as to numbers,
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" These-provisions constitute what is generally' regarded by the educated
classes, who interest themselves-in the government of the country, as an import-
ant privilege, and as a salutary means of bringing public opinionto -bear upon
the functions exercised by Government. ‘You-are aware that this privilege has
not at present been conferred upen the Punjab. T have-no ‘hesitation in affirm-
ing the wisdom of this decision. The .experiment-of investing a newlyformed
Council withthese functions has not hitherto been made, nor could-it have been
_made, inasmuch as no new Council has been constituted since the Act of 1892
was passed, until the present year.” I know of no reason ‘why the privilege of
interpellation should be claimed from the birth of a Council, nor can I consider
it wise to urge such precipitation. - It is best to'take one step ata time. The
British Government does not shrink from criticism, but mere criticism, unless
it is helpful and honest, does not promote the public wedl: and can we assume
that this is the criticism we shall get in the Punjab if we admit it freely into our
Councils ? - : ’

‘“Some may be-prepared to answer this question with assurance in the
affirmative, but, while I.am fully persuaded of the loyalty :of the people of the
Punjab to-the British-Crown, 1 am convinced that, for the useful exercise of the

right of .interpellation, an intelligent public opinion on current topics is desirable,

and [ am not sure that.such public opinion can as yet be said to exist in the
Punjab. There are few .means -of testin,\%’1 this, but the tone of the press is,
perhaps, the most important ; and, although the public press in the Punjab has
largely developed since I first knew the Province, I am unable to say that its
criticism of Government measures . is always as intelligent, as patriotic, or as
candid as one could wish. Still there are signs of progress and improvement
in this direction, and I hope'that there ‘may be such further indications of
the growth of a healthy public opinion in the press and elsewhere that the
_Government of India may be able to confer upon' this Province, at no very
distant time, the privileges -which are enjoyed 'in other Provinces in connection
with their Legislative Councils.

*“1 .do not prepose to,attempt to lay before you any programme . of
legislation for. the.Province, or .to sketch. the history of past legislation as it

. affects_the Punjab. The Punjab has a pretty. full statute book of its own.

Its.adniinistrators, fromithe earliest times, have been forward to meet the special
circumstances of its growth by proposing legislation suited to those circumstances,
and “there  has. been ,small -tendency fo borrow measures from other Provinces
simply _because they, have. the recommendation of .prescription. = The early codes
of Sir Richard Temple, Sir Charles  Aitchison and others, which embodied the
spirit . of .the .regulations .in force, in other Provinces, were, no doubt, to.a large
extent, merged in.the universal Codes of Law which extend to the whole of
British India, but a residue of Provincial Law remained as a ‘nucleus for the
compilation ,of the..Punjab Laws Act, in which Mr. Barkley rendered such
valuable.assistance, .and, on the ‘Revenue side, the legislation of 1871, introduced
by Sir litzjames: Stephen, with the assistance of Sir Robert Egerton, formed a
precedent for a Provincial Code which has been since followved more or' less
closely in many . Provinces. ‘The subsequent labours of Colonel Wace, which
resulted in the present Revenue Law of the Province, are well kaown to the
present generation, -and the work of "Mr."Tupper, Sir William Rattigan, Sir
Meredyth “Plowden and Sir Charles ‘Roe will -contribute- to the codification of
customary law (which'is recognised.in the Punjab as-nowhere élse in India) when
the time arrives. )

. “The facts which I have mentioned show, I think, that Punjab adminis-
trators have been forward to pave the way for the delegation to a Provincial
Council of legislation affecting the Province, by their readiness to recognise the
special features-and special needs of this part of India, and to provide for them ;
and I fully anticipate that this Council will not oniy find ample sphere for its
labours, but will, in faithfully -performing them, promote the welfare of the
Province and.the efficiency of its administration.
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“In welcoming you, Gentlemen, to this Council Board, I will only add that
1 anticipate the happiest results from the association with this Government of
non-official gentlemen of position in its legislative deliberations. The Punjab has
drawn largely upon the voluntary assistance of men of known character, loyalty
and status in the discharge of more humble duties, and I am confident that the
admission of such persons into the Council of State will not only strengthen the
administration, but will also tend to implant it more firmly in the hearts of the
people.” , - 5

THE PUNJAB GENERAL CLAUSES BILL, 1897.

The Hon'ble MR. DANE. moved for leave tointroducea Bill to shorten
the language of Act$ and other matters, called the Punjab General” Cliuses
“Bill, 1897. He said :—" The measure which I am about to ask for leave to
introduce, and which has been placed in my charge, though formal and tech-
nical in its nature,'is of a very important character, asis, indeed, sufficientl
indicated by its heading, vis., a Bi]rto shorten the language of Acts. The Bill,
which has already been printed mm‘ﬂ_fo-mr%‘ersﬁ‘s'c'a\led the Punjab
General Clauses Bill, and its scope and purpose are explained in the Statement
of Objects and Reasons, and I need not, at this stage, go further into the matter.
T apprehend that no objection will be taken to the introguction of a measure such

" as this, which has been framed on lines which have commended themselves in
another place, and which is undoubtedly necessary if we are to_secure symmetry,
conciseness and uniformity of language in our legislation. With Your Honour's
permission, 1, therefore, beg to move 1of Teave to introduce this Bill, entitled the
Punjab General Clauses Bill, into the Council.”

The motion was put and agreed to.
The Hon'ble MR. DANE introduced the Bill. 7/

The Hon’ble MR. DANE moved that the Bill and Statement of Objects
and Reasons be published in the Punjab Government Gasette, znd that the Bill
be referred to a Select Committee. He said :—* As_the Council have agreed
that the Bill should be introduced, T have now, with Your Honour's permission,
to move that, in accordance with Rule 19, it may be referred to a Select Com-
mittee, As it is practically a reproduction of the Imperial General Clauses Act,
1897, it might, perhaps, have been sufficient to ‘move that the measure should
be taken into consideration by the Council at once. = There have, however, been
certain excisions of matter not considered to affect the Punjab, and some slight
nominal additions, and it therefore appears to be desirable that, before it is
submitted finally for the approval of the Council, the effect of these should be
considered in Select Committee by the high legal authorities whom we are
fortunate in securing as Members of this Council. If my present motion is
carried, the Bill, as it stands, and the Statement of Objects and Reasons, should
be published in the Punjab Gazette. 1, therefore, beg to move that the Bill be
referred to'a Select Committee (of which the Council might now proceed to
nominate the Members, under Rule 22) and that it be published in the Punjab
Gaszette” :

/ The motion was put and agreed to.

The Hon'ble MR, DANE moved that the Select Committee consist of
the Hon'ble Sir William Rattigan, the Hon'ble Mr. Madan Gopél and the
Hon'ble the Mover (Mr. Dane), who was in charge of the Bill.

The motion was put and agreed to.

ADJOURNMENT.
The Council adjourned sine die, ’
LAHORE : E. W. PARKER,
Secrelary to the Legislative Council
The 15t November 1897, of the Punjab,

Punjab Government Press, Lahore—20-11.97=-120,




Proceedings of the Council of the Lieutenant-Governor of the Punjab, assembled
for the purpose of making Laws and Regulations.
PUNJAB GOVERNMENT.
LEGISLATIVE DEPARTMENT.

PROCEEDINGS OF THE COUNCIL OF THE LIEUTENANT-GOVERNOR 9F THE
Né ASSEMBLED FOR THE PURPOSE OF MAKING LAW
EG! [ONS UNDER THB PROVISIONS OF THE INDIAI
Covtens ACTS, 106t AND 1802 (24 & 25 VICT, CAP. @7,
ND 55 & 56 VICT,

REPORT OF PROCEEDINGS,
(Rule 37 of the Rules for the Conduct of Business at Meetings.)
THE Council met at Government House, Lahore, on Friday, the 1sth 07}"/ V)\’
April 1898. : \
PRESENT : . N
His Honor Sir William Mackworth Young, M.A., K.C.S.L, Councillor:
of the Empress, Lieutenant-Governor of the Punjab, presm’zng i
The Hon'ble S, S. Thorburn.
The Hon’ble Nawdb Fateh Ali Khén, Kasilbdsh.
The Hon’ble Louis W. Dane.
The Hon’ble Sir William H. Rattigan, KT., 9.C.
The Hon'ble Khén Bahddur Khalifa Sayid Muhammad- Husain,
© Mushir-ud-dowla, Mumtdz-ul-Mulk.
The Hon'ble Rdi Bahddur Madan Gopél, M.A., Barrister-at-Law.
-~ PUNJAB GENERAL CLAUSES BILL. -

The Hon’ble MR. DANE presented the Report of the Select Committee on
the Bill to shorten the language of Acts and for other matters, and moved that
the report be takén into consideration. He said : Since this Bill was introduced
at the last meeting, it has been examined by the Government of India in the
Legislative Department, who made certain suggestions in regard to it. These,
with the Bill, have been carefully scrutinized by the high legal authorities on the
Select Commntee, who recommend that the suggestions should be adopted.
Some other slight alterations in form and a few additions as noted in the Report
of the Select Committee have been made. It is understood that there is no
technical objection to the measure being passed, and I therefore beg to present the
Report of the Select Committee, and to move that it be taken into consideration.

The motion was put and agreed to.

.The Hon’ble Mr. DANE moved that the Bill, as amended by the Select
Commxttee, be taken into consideration, and that, as notice had not been given of
any amendment, that the Bill, as amended, be passed.

The motion was put and agreed to.
. ADDRESS BY THE PRESIDENT.
His Honor the PRESIDENT said =~
As the members may be anxious for information as to the causes which
" are operating to delay the introduction of measures and_to render the Council
more or less inactive, I may explain that this is due mainly to the rules which
govern local legislation,
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These rules o instructions have been put together ‘and printed by the
Secretary and will be found in paragraphs XVII to XX1 of Office Standing Order
11 of 1897, copies of which will be found on the table. .

It will be observed that every project of law must be submitted to the
Government of India, Legislative Depattment, for transmission to the Secretary
of State, before it is introduced in Council. The only exception to this rule is
in the case of a consolidation measure pure and simple.

When this has-been done, a reply must be awaited from the Government
of India statihg either that the Secretary of State has no objection to the intro-
duction of a Bill, or that no reply has been received from the Secretary of State
within two months of the date of the despatch addressed to him.

_Every Bill containing Penal clauses has to be submitted to the Govern-
ment of India, in the Home Department, for the previous sanction of the Governor-
General in-Council.

Only wheére early action is specially ‘desirable, may exceptions be -allowed
to these general rules.

Similar references have to be made, if, after a Bill has been introduced,
it is materially altered.

Under the Riiles of Business, the ordinary time for the making of the
Report of a Select Committee is after tie close of two months.

Punjab: General Clauses Bill.

With regard to the Punjab General Clauses BllI, the -Select Committee
were obliged to wait two months before making their report; and the approval of
the Government of India had also to be awaited.

‘Other Measures.

Certain other measures which the Government propose to introduce are
in various stages of preparation, as will be presently explained.

It will be observed that, however these rules may operate to hamper
legislation, 'they effectually secure deliberation-and ‘prevent hurried or ill-consider-
ed'legislation. ~ ‘It is,"also,  obviously wiser to fprevent ill-considered projects from
beitig*introduced in the’Council, than'to interfere-at alater 'stage. .

| The Punjab-Land Presorvation (Hoshidrpur Chos )Bill and the \~"
“Piitijab Land:(SIND-SAGAR 'DOAB) Aequisition Bill.
iAs-to-the measures which-are under consideration, I may explain that -I
have-approved -of-draft Bills-(I) for -the protection of ‘lands from the destructive
" action o?the chos-in-the-Hoshidrpur -and gullundur Districts, and .(II') for the
acquisition of land in the Stud-Sdgar-Dodb-in view toits reclamation, -irrigation
ani colonisation, and that these Bills are in course of submission to the Govern-
ment of India. N
. . \/
The Punjab Courts of Wards Bill.
A Bill to consolidate'and amend the law relating to Courts of Wards in
the Punjab has also been prepared, and is likely very shortly to pass under my

observation before it is submitted to the Government of India. Tt is at -present
in the hands of the Finaniial Commissioner,

The Riparian Ejtatés Boundaries Bill.:

A'Bll for énabling thie' Local’ Govetriment to fix the boundaries of estates
subject to river action, 'and So'to 'set at rest “constantly recurring disputes, has
béen drafted and is now inder the considération of the Financial Com
before being submitted to me. It has not yet been printed. :

I
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The Punjab Customary Law Bill and the Punjab Customs Declaration Bill.,

The Hon'ble Sir William Rattigan has drafted a Bill dealing with Punjab
Customary Law, and the Hon'ble Mr. Thorburn has also drafted a Bill calcu-,
lated to achieve a similar object in a different way.

The latter Bill is intended to empower the Local Government to declare
customs and to thus attach a legal presumption as regards their operation. The
former Bill aims at specifying in detail the customs to'which such a presumption
is to be attached, These Bills are under my consideration.

Minor Canals Progect, v

A draft Bill, prepared in 1890, has long been under consideration
for legislating for minor canals. A draft Regulation (under Stat. 33, Vic,
Cap. (3) on the subject of such canals in the Peshéwar District, framed on
similar lines, was submitted for the consideration of the Government
of India some time ago. Now that a Council has been established in the Punjab,
the main subject can probably be more appropriately left to it, and the  matter is
under my consideration.

Briefly stated, then, the state of affairs is this— '

.

Two Bills are in course of submission to the Government of India and
are ready, when sanction is accorded, for the consideration of
the Council, and .

Five more Bills are under consideration by the Local Government.
ADJOURNMENT.
The Council adjourned sine die.
LAHORE : } E. W. PARKER,

The vsth April 1898. ) Secretary to the Legislative Council of the Punjab.

Punjab Government Press, Lahore =13 6-98—25.




Proceedings of the Council of the Licutenant-Governor of the Punjab, assembled
for the purpose of making Laws and Regulations.

PUNJAB GOVERNMENT.

LEGISLATIVE DEPARTMENT.

PROCEEDINGS OF THE COUNCIL OF THE LIEUTENANT-GOVERNOR OF THE
PUNJAB, ASSEMBLED FOR THE PURPOSE OF MAKING LAWS AND
REGULATIONS UNDER THE PROVISIONS OF THE INDIAN
COUNCILS ACTS, 1861 AND 1892 (24 & 35 VICT,, C. 67, AND

55 & 56 VICT,, C. 1q). |

The Council met at Government House, Lahore, on Tuesday, the 1st
November, 1898,

PRESENT:

His Honor Sir William Mackworth Young, M. A, K.C.S.1,, Lieutenant~
Governor of the Punjab, presiding.

The Hon'ble Bdwa Sir Khem Si_ngh, Bedi, K.C.LE,
The Hon'ble S. S. Thorburn.

The Hon'ble Nawab Fateh Ali Khan, Kazilb4sh,
The Hon'ble L. W. Dane.

The Hon'ble Khdn Bah4dur Khalifa Muhammad Hussain, Mushfr-ud-
dowla, Mumtéz-ul-Mulk.

The Hon'ble J. S. Beresford: )
The Hon'ble R4i Bah4ddur Madan Gopil, M.A., Barrister-at-Law,

The Hon'ble C. L. Tupper, B. A, C.S.1.

The Hon'ble Mr. C, 1. Tupper, B.A, C.S.1., took his seat as a Member cf
the Council.
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"PUNJAB RIVERAIN BOUNDARIES BILL,

“The Hon’ble MR. THORBURN moved for leave to introduce a Bill to amend
the Punjab Land Revenue Act, 1887, and the law relating to the ascertainment
and determination, in certdin cases, of the boundaries of Riverain Estates in the
Punjab. He said:—* Your Honor,—As * The Punjab. Riverain Boundaries Bill,”
which I shall presently move for leave to introduce, is the outcoie of many years
of inquiry and discussion, a sketch of the causes leading up to its actual prepar-
ation will, perhaps, be useful.

“The Punjab, or “land of the five rivers "—Sutlej, Beas, Ravi, Chenab
Jhelum,—as constituted after the Mutiny, is a land of séven rivers, for it extends
on the east to the Jumna, and on the west to the foot of the mountains beyond
the Indus. The length of these rivers within the Province is roundly 2,500 miles,
and their beds or valleys—taking their average breadth at only three miles—con-
tain an area of about 7,500 square miles. ~ As the plains through which they all flow
with a converging direction—the Jumna excepted—from north to south-south-west,
is very level—the fall seawards being seldom more than two or three feet to the
mile, and as the volume of _water conveyed varies from fordable streams in the
cold weather to,.in the rains, great rivers of from one to twelve miles in width,
the annual shiftings in the courses of the hannels, are ‘cons |
extensive. _ It follows that inside these river-valleys, land-marks and ch
running water, Nature's boundaries, so to say, are never constant.

q Y
14 of

““ Throughout the period of the decline and fall of the Moghul Empire, and
in this century during the ris€ and consolidation of the Sikh power, villages within
the river-valieys were few; communities were congregated here and there
on the high banks, or at least above the flood level ; each was more or less self-
governing, the strong brotherhood, family, or man of the day dominating the
rest: cultivation in' the valleys was patchy and inconsiderable, except ¢lose tnder
villages or towns : there were neither fixed boundaries between villages, nor, as a,
rule, need for them, population being sparse and land abundant: river-beds
where not sand or water, were jungles, chiefly utilised as pasturage. Thus, the
loose dividing-line between opposi ities and_jurisdictions was usually
the natural boundary, some deep stream of the river. Whilst such was the con-
dition in the Punjab, 1,200 miles eastwards, the East India Company was estab-
lishing law and order in what was then Bengal, and gradually extending British
dominjon North-West towards Sikh territory.

“Early in this century the Governor-General in Council enacted at
Calcutta the di-alluvion measure known as Bengal Regulation XI of 1825,
Briefly put, it declared, that claims and disputes about land in, river-beds should
be decided by *“immemorial and definite usage, when such shall be_clearly recog-
nised and established,” and that, where no such usage obtained, gains by gradyal
accession should belong to the estate to which they accreted, but losses, by a
sudden change in the deep stream, should, so long as the land was identifiable,
“‘remain the property of its. original owner,” and further that new islands,
surrounded by unfordable channels, should be at the disposal of the Government.
Some of the other rights of Government in river-beds were also declared. The
above positive rules as regards accretions, so called “avulsed” but identifiable
lands, and new islands appear to have been based on Roman Law, assumptions
of equity or practice and obvious convenience. It did not follow that such a
Regulation, however suitable for small rivers, like those of Italy, or the largo
but well-defined Ganges and lesser streams of Bengal, would be equally suitable
for the great rivers of the Punjab, which at the time were but va%uely known to
the legislators of Calcutta, and entirely beyond the purview of the enactment,
Twenty-four years after the Regulation had become law for Bengal, the Punjab
was annexed (1849). With the advent of peace and good government, cultj-
vation extended in the river-beds of the new province, and di-alluvion questions
scon demanded attention. :
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“So far back as 1852 it was proposed to “ give saminddrs losing land on
one side of the river (Sutlej) a preferential claim t6 newly formed lands on the
éther side.” ~ On examination of the proposal, Regulation XI of 1825 was found
to be the.only lai which dealt with the subject. ‘As it prescribed, as the first
rile of decision, “immemorial ‘and definite usage, " it became necessary to
ascertain what the usage was. Inquiries were ifistituted, the result of which” was
that it was held that generally the boundary of usage was the “deep stream.”
From the very first the Regulation had been in force in'the Punjab, the Civil
Courts of which were in 1849 required generally “ to'conform, as nearly as the
circumstances of the case will permit, to the provisions of the Regulations in
force " in*the North-West Provinces. As a consequence, both in the Circulars
of the Board of Administration, and later in those of the Financial Commis-
sioner, issued with the approval of ‘the: Lieutenant-Governor, the validity of the
Regulation was d, and its provisi followed. All such orders were:
formally validated by Section 25, Indian Councils Act, 1861. Finally the Regu-
lation jtself was formally declared to be in force 'in this province by the Punjab.
Laws Act IV of 1872.

. “In the sixties Mr. (now Sir James) Lyall and the late Colonel (then Cap--
tain) Wace, severally, put forwvard proposals, which together may be regarded as-
the germ of the action now being taken. These officers ‘pointed out that the
« deep-stream "’ usage was generally condemned, advocated legislation for its
annulment, and the_ substitution_therefor of fixed equitable boundaries between:
estates. In 1870 the information, which had been slowly accumulating, ‘was
brought together with the result that a modified form of the deep-stream rule was:

ronounced to be the usage. The modification was one which, though: causing:
itigation, somewhat corrected the harshness of the hard and fast practice of
shifting boundaries, namely, that so long as land was identifiable:its original owner
retained it, no matter where the main body of the river happened to be floiving.
There were three exceptions =—On the Beas the deep-stream rule:pure and.simple-
was reported to obtain ; on the Ravi, a small river, fixed boundaries were said to-
have been somehow established, and on the Indus practices were: held. to- be:
uncertain.. .

« Oh the above data, the conclusion arrived at amdunted to-a finding that
Regulation XI of 1825 sufficiently met all necessities. It was farther held that,.
even if'the shifting boundary custom had- not_been established for five- of the-
seven rivers of the Punjab, the laying ‘and maintaining of fixed: b daries was.
impracticable, the scientific measurements requiredi for the purpose being-
beyond the then resources of the province. After 1870; for about twenty. years;.
discussion languished. on the question of fixed wersus: shifting boundaries. as.
the dividing: rule for proprietary rights. in river-beds.. The people: were left to-
fight'out their disputes in the Civil Courts, and these- in‘turn had'in-each-case-
‘to. take evidence as. to. custom;, and, of course, thie-evidence was:tarely satis--

factory:

« Before noticing the-action initiated in 1890; out of ‘which tlie present Bill!
has: grown, it will, perhaps, be well to- refer to gast attempts at coditying- river-
‘faw.  In 1860 Mr. Cust, the then Financial Commissioner, drafted ~ what: he-
‘called a “ Code of River Law-applicable to the- seven great rivers- andi for the:
swhole ofithe Punjab.” In:arguing'his case he wrote as ollows:—

It may: seem.equitable: at:fitstisighty and'is indeed-provided: fonby: Regulation” XTI of 1825;.
that:disputes of this_kind. should be: determined by _definite- and immemorial custom ;* Buti this
presupposes a period.of order and: law, during which that custom would- have developed itself
D aray mot a period of misrule and absencerof lax, -whicli has led to tho anomaly of preciselys
Samrary, customs being asserted on the same ot similar rivers. We are Introducing & mew. ruleand:
“a.new system, and as yet there has been no conflict of precedents decided. on contrary. principles..

Let us.lay; down a.clear.and distinct rule for. the.future..
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* This he proceeded to do in the ten rules of his Code; which was, fortu-
nately for the populations of our river-valleys, never sanctioned, because, though
he argued against a custom, which had grown up in a period . of misrule, he yet
adopted the deep-stream as his rule. The idea of fixed boundaries had, perhaps,
not occurred to him, or as was held a decade later, he recognized we had not
the means of accurately laying and maintaining them.

“* A stronger attempt at codification was made between 1878 and 1884
by the Legislative Council of the Governor-General. A draft Bill was prepared
with a view to lidate the law of di-alluvion into one enactment for Lower
Bengal, the North-West Provinces and the Punjab, but after being twice
amended, was finally withdrawn, the difficulties of framing a single measure
suitable to the varying needs of the three Governments proving insuperable.

R “ To return now to the re-opening of the question in 18go. In that year
four districts of the Réwalpindi Division came simultaneously under revision of
settlement, and each district had long frontages of the Jhelum or Chenab, or
both, in them. The Commissioner of the Division urged that the opportunity
was good for a final settlement of the fixed versus shifting boundaries question,
and summed up the reason for preferring the former. It was at once admiuec{
that the matter was “fairly open to ideration,” and the collection of further
information and opinions was ordered, a chief object being to discover a- satis-
factory solution of the difficulty, which had long been' recognised of how equits
ably to deal with plots cis-line belonging to proprietors of a trans-line village.
The action which has now been taken is the outcome of the proceedings begun
in 18go. From the foregoing, it will be seen that the question in all its bear:
ings has been more or less under inquiry and discussion for forty-six years, and
tléat the law in the Punjab is that contained in the Bengal Regulation XI of
1825

* Now, as has already been observed, the first rule of decision in that

Regulation is “immemorial and definite usage.” A little examination will, I
think, show that, in its strictly legal sense, a *deep-stream” custom, f.e., infer
alia an-ancient, certain and invariable practice, ‘could hardly have been estab-
lished before 1849. Inthelong period of unstable rule, preceding the advent of the
British dominion, the physical barrier of an unfordable channel necessarily separated
jurisdictions and opposite villages, whenever the power on either side was either too
weak; or too indifferent to retain lands, once its own when transferred by river
action across-stream. As “might ¥ usually made “right,” it is difficult to con-
ceive that in any other case a change in the coyrse of a river would have involved
the surrender of valuable land.

“ In the quotation already made from the arguments used by Mr, Cust for
superseding * custom” by ‘ a clear and distinct rule,” he appears to have been
influenced by the view of facts just stated.  Lawless times, | admit, sometimes
promote the transition of an occasional practice into an established custom, but
such could hardly have been the case with the “ deep-stream” boundary, because
the temporary strongest would have disregarded such a boundary, whenever it was
advantageous sa to do. The want of continuitr in will of the temporary strongest,
plus, since our reign of law began, the inconclusiveness of evidence, help toex-
plain the absence of uniformity in findings on ‘' custom * by our Civil Courts and
Settlement Officers. In fact, in establishing a “ custom,” the latter certainly, and

" the former probably, have sometimes to relax its postulates, and accept instead
a repeated act or waiver or even the declared sentiment of a community, when
supported by perhaps a few doubtful precedents.

¢ Take the case of the usage, held iri 1870 to be in force for four of our great
rivers, that the *“ deep-stream ” bounded rightsin property, but that nevertheless
tayulsion,” asit was called, did not cayse the lapse of such rights so lang as the land

i
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was recognisable. On their face the two - custorns ” would appear. to be incom-
patible, and could hardly have existed concurrently before 1849. The probability
is that the modification, which saved identifiable, 7. e., a5 a rule immediately va'u-
able land, from the operation of the general custom, grew up between 1849 and
1870, and was due to our officers’ sense of equity, supported, as ic was, notwith-
s'anding the comprehensiveness of the decp-stream usage by the oppositive rule
on the subject in the old Bengal Regulation’ 1f we examine the numerous devi-
vations from the deep-stream usage, pure and simple, now-accepted as custom or
rules of decision on most of our Punjab rivers, we find that in the last halt
centuty three causes have been operating, namely, (i) Judicial decisions,
(if) Evolution, (iif) The direct initiative of a 'District or Settlemert Officer con-
firmed by an agreement. . . .

‘“As to (i), Judicial decisions have necessarily been limited to small areas,
to disputes between opposite villages or.individuals as to .custom, which of several
is the *‘ deep " stream, appropriation of new alluvion and the like. Such cases
have often been.fought to the bitter end, and the Chief Court, whilst giving
effect to what the evidence proved to be. the “custom;’ has sometimes re-
cognised the hardships of the “ deep-stream *’ rule, and has.even, pointed out that
it could be abrogated by .contract. Such suits, have generally. been costly,
slow in reaching finality, and of dubious issue. "As a consequence that issue
has occasionally resulted in a reductio ad. absurdum. of the * deep-stream’’
rule.  For instance, I remember a case.in which the Appelllate Court decided
in favour of that rule. and, following the map used in the suit, fixed (he line
of the boundary accordingly, whereas at the lime the Court’s ““ deep-stream.”
had wandered off some miles Westwards. In the case referred to, the plaintiff
village, was, | think, ‘hoist by its own petard.” .

*“As to (i, the evolution of a custom since 1849, instances as regards
customs of inheritance and adoption will occur to Hon'ble Members of this
Council. Possibly. the fixed-boundary rule on the Ravi, and certainly that on
parts of the Indus and other rivers are cases in point. The seeming contradic-
tion, .already noticed, that so-called .“avulsed’” but-identifiable lands, except
apparently on the Beas, are retained by their original owners, even where the deep
stieam is the boundary is, I expect, another instance.

“ Asto (jii), it is probable that most riverain rules of decision, other than
the “ deep-stream,” owe their origin to the initiative” of a District or Settle-
ment Officer, supported by an agreement, i e, by a duly attested entry in a
Record of Rights. In and before the seventies, a Settlement Officer had a freer
hand than now. In those days, if he found popular inclination favorable, it was
easy for him to give his Zaminddrs a lead, and so with the necessary confirm-
atory agreement, materialise shadowy forms into substances. = Thus, then, Judicial
decisions, evolution, and Settlement action appear to explain the otherwise hardly
explicable deviations from the ‘‘deep-stream” usage, which have bécome estab-
lished in localities on some of our great rivers, notably the Sutlej, Jhelum and
Indus. To ‘illustrate what I may call the  formation of a “custom” or a rule’
of decision by agreement, [ may take ‘the case'of the Indus Valley in the Bannu
District, an area of nearly 450 square miles, with a population of over 6o,000.
‘Early in the Settlement (1872—78), ‘the Settlement Officer decided that fixed
boundaries' obtained ; he accordingly, where necessarﬁr,‘ connected his village
boundary maps to a commion boundary, and, for the whole of the immediate bed
of the Indus under the Eastern bank, near which the main stream was then runnjng’
prepared a field map and Khasrak for “each village—no matter whether the area”
was sand or water—after” which all ‘concerned attached an agreement to abide
by the partition, whenever valuable land should re form. This was done a quarter
of a century ago, and since’then the Ihdus has trended to midvalley channels,
and much. good alluvion has formed to their Eastwards. In answer to a reference
as to how thie Settlement proceeding had worked, the Deputy Commissioner of
Bannu has just replied as follows:—"1 find on inquiry that the Scttlement
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Officet’s a{raﬁg;emehts" have been very effective ‘indeed,”and and-that the few
disputés that ate : carried _into Court are promptly decided by a reference to the
partition agreement effected under his orders. " :

“ When this Bill becomes law, what the Settlement Officer of Bannu did by
agreement, Government will.be able to do by authority, and we may be sure-that,
.on each river, the Boundary Officer, though.he will have authority at his back,
will carry. the people. with him o’ most . of his work, for the: people long for

fixity and. certainty.

‘1 have made these remarks with a view to show that" the deep-stream
usage was the product of times of the absence of Jaw, was hardly in the strict
sensé of the term a “custom,” was unsuited to a period of law and order, was
early’ condemned by Revenue Officers, and sometimes set aside by them with the
full 'approval of the people, was never popular with those subject to its caprices,
and has been the cause of 'much waste of money in uncertain litigation, and of
great hardships to the riverain populations generally. ' The chief object, then, of
the Bill is to give the Local Government power to fix permanent boundaries in
river-beds between estates now subject to the deep-stream rule; without inter-
fereing, otherwise than after payment of full compensation, with individual rights
inland’so long as these’ rights- are of substantial value. By this means the
sudden vicissitudes of fortune, and q disputes ‘an pensive litigation,
which together have hitherto oppressed our river-bed-agriculturists, will be ended.
‘With these remarks, Sir, I now move for leave to introduce “ The Punjab Riverain
Boundaries Bill.”

" The motion was put and agreed to.

The Hon'ble MR. THORBURN introduced the Bill and, in doing so, said :—

“Your Honor,—-i have already described the chief aim of the Bill, which

1 have now the honor to introduce. As explained in the “ Statement of Objects -

and Reasons,” it takes the form of an-amendment to the Punjab Land Revenue
Act, and so avoids the necessity for devising.new machinery to carry out its
provisions. Though the said Statement is very full, it seems adyisable to note
briefly the purport-of each section. The Bill consists of four Sections, of which
the first is formal. * The second adds five Sections—1o01 A to E., inclusive—to
Section 101 of the Punjab Land Revenue Act. Section 1o1 A, gives the Local
Government the power to have a fixed boundary laid down between estates or
portions of estates subject to river action, by the Collector or a Revenue Officer
appointed for the purpose, Section 101 B, enacts that the boundary so demarcated
shall be- fixed and constant, any law, custom or.order notwithstanding, provided
that the rights of ‘substantial value of trans-line holders shall be reserved to them
by written order, unless and until such rights cease to be valuable, Section 101 C,
provides an easy method by which a cis-line village may buy out the reserved
rights of trans-line holders. within its boundary. ' Section o1 D, determines all
such reserved rights whenever transferred by private contract to any proprietor of
a cissline village. Section 101 E, subjects transferred rights in.all land inside the
fixed boundary to the incidents of tenure and liabilities of the estate to which
the land has’ been transferred. The third Section of the Bill takes proceedings
under it out of the jurisdiction of the Civil Courts. - This is done by adding a
clause to the twenty-three excluded matters enumerated under Section 158,
Punjab Land Revenue Act. The fourth and last Section supplies the amend-
ments to Sections 2 and 3 of Regulation XI of 1825, idered riecessary to
give effect to a fixed against a deep-stream or other customary boundary berween
‘estates sybject to river action, .

@
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" The working of the above provisions will be somewhat as follow: : —The
Local Government having decided to what river ot 1rcality to apply the ‘Act; w.ll
empower the Collector or a specially appointed Revenue Officer to lay down
“a just and equitable” boundary, “ with due regard to the history of the estates
and the interests of the persons respectively owning, them or possessing rights
therein.” . With the help of the Settlement” ani prof:ssional-survey maps “and
other records, the Boundary Officer will have no diffi:ulty in acquiring exact

knowledge of river action during the last fifty years or so. "He will thus be able to

check and verify from autheatic records all the information he will gather during
Ins local inquiry from the proprietary of the villages concerned. -Alter that he will
be in a position to decide aoproximately the course of his equitable boundary.
His line 'will, we may expect, have the full approval of all owners, whose
immediate pecuniary interests are not adversely affected by it. * The demarca:

tion finished, he will, by written order, declare what trans-line plots on either

side of his baundary are of substantial value, and the rights in thei will not be
transferred unless and until the land ceases to yield profits, or is acquired by the

cis:line village privately by agreement, or compulsorily under Section 101 C. .

For Revenue and other ad ninistrative purposes, trans-line holders will be treated
as restricted owners or mdlikdn kabza in the cis-line village, and “thus the fixed
line will take effect at once. :

‘“ As the whole operation -will be of a give-and-take character; as the .
Boundary Officer will be the impartial friend of all parties, and as the retention .

of isolated plots trans-line will be inconvenient for their holders, it is a_reason-
able assumption that ‘during his proceédings the Boundary Odicer will effect
icabl h between individual holdzrs, with or withoat money comoen-

sation added. Should no private settlemeat be concluded, it will be open to .

cis-line villages to buy out the reserved rights of trans-line -holders within their
boundaries. The machinery for the purpose provided in Section tot C of the
Bill is very simple. The proprietary of the cis-line or acquiring village may
apply, in order collectively, sestionaily, or individually f>r the immediate expro-
priation of trans-line right-holders within their limits. Reasonable compensation
will then be fixed, and, if deposited as prescribed, the transfer of possess:on will
be effected as soon as the rabi.crop has been. harvested. If at any time a
trans-line mdlik kabsa transfers his holding privately to any' proprietor or the
cis-line village, all further action under the Act.ipso” facto ceases, its object gud
the plot transferred having been accomplished. After that any dispute as to
pre-emption or other matter will be a question between the acquirer and the other

proprietors of his village to be decided in accordance.with the incidents of tenure *

of the village.

“ With these remarks I proceed to move that the Bill now introduced be
referred for report to a select committee consisting of (1) Mr. Madan Gopil,
(2) Mr. Tupper, and (3) myself, as the Mover. I?urth.er beg to move that the
Bill be published in three successive issues of the Punjab Gusette {English and
Urdu), and be specially circulated for.an expression of opinion thereon.”

“The Hon'ble MR, THORBURN moved that the Bill be referred to a
select committee consisting of the Hon'ble Mr. Madan Gopal; the Hon'ble
Mr. Tupper and the Hon'ble the Mover.

The Hon'ble MR. THORBURN further moved that the Bill and Statement
d three times, in'three successive issues of the

of Objects and Reasons be publishe f thi
Punja]b Government Gasefte Engﬁmmﬂﬂlmlated
for the purpose of eliciting opinion thereon.

The motions were put and agreed to..

The Council adjourned sine die.
} E. W. PARKER,

LAHORE: )
Secretary to the Legisiative Cowncil of the Pungab.

The 15t November, 1898.
Puniab Government Press, Lahore—15-11-98—186.

.
|



Abstract of the Proceedings of ihe Council of the Licutenant-Governor of the
Punjab, assembled for the purpose of making Laws and Regulations »
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(34 and 25 Vict., Cap. 67, and 55 & 56 Viat., Cap. 14).
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The Hon'ble Bawa Sir Khem Singh, Bedi, K.C.LE.
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"The Hon'ble Nawab Fateh Ali Khan, Kazilbdsh.

The Hon'ble Khin Bahddur Khalifa Syad Muhammad Hussain,
Mushir-ud-dowla, Mumt4z-ul-Mulk,

The Hon'ble Mr. ]. S. Beresford, M.E., M.LC.E.
The Hor’ble R4i Bahéddur Madan Gopél, M.A., Barrister-at-Law.
* The Hon'ble Mr. C. L. Tupper, C.S.1.

The Hon’ble Mr. J. Wilson, M.A.

NEW MEMBER.

The Hon'ble MR. J. WILSON took his seat as Member of Council.
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PUNJAB RIVERAIN BOUNDARIES ‘EILL.

The Hon’ble MR. THORBURN presented the Report of the Select Com-
mittee on the Bill to amend the Punjab Land Revenue Act, 1887, and the Law
relating to the ascertainment and determination, in certain cases, of the boundaries
of riverain estates in the Punjab. A

The Hon'ble MR. THORBURN moved that the Bill, as amended by the
Select Committee, be taken into consideration. He said—

“In moving that the Punjab Riverain Boundaries Bill, amended in the
way explained in the Select Committee’s report, be taken into consideration, I
have a few remarks to make,

*“Since its first approved inception this project has gone through several
material alterations.

“In the original scheme the equitable fixed boundary was to be laid, and
changes in proprietary rights were to be unaffected until such action of the
river had taken place as would, by law or custom, deprive trans-line. owners of
their trans-line interests. As this process would have been slow and have led
to, quarrels and uncertain litigation—facts and customs in river-beds being doubt-
ful—when it came to framing a draft for a Bill, provision was made that value-
less land should be transferred at once, and that rights in valuable land should
lapse when, by the action of the river, such land became valueless or was trans-
ferred to the other side of the main stream. .To that extent the original inten-
tion was departed from in the sketch of a draft Bill submitted to the Government
of India. Before the criticisms of that Government and of the Secretary of
State were received, it was seen that the provision that rights. in valuable land
should lapse upon certain contingencies happening and not otherwise, whilst not-
hastening the ultimate adjustment of interests, would operate harshly in individual
cases. The Bill, therefore, as introduced ‘into this (gouncil on- November' 1st
last, facilitated the expropriation of trans-line holders of valuable land, but only
after the payment of full compensation to them,

v “It has since been duly published, and the Select Committee, in two sittings,
have considered the 'despatch of the Secretary of State for India on the draft
in its first form, two letters of the Government of India, the earlier on that des-
patch, the later on the Bill asintroduced, and the opinions of a number of
experienced Revenue and Judicial officers serving in the  Punjab. No opinions
have been received from representatives of the classes whom the Bill directly
concerns. I mention this with reference to paragraph. 5 of the Secretary of
State’s despatch. This abstention is to be regretted, but was not unexpected,
as riverain agriculturists, like their neighbours, are ignorant and inert until con-
cretely affected by any legislation. It may, however, be safely anticipated that
the Bill, as now amended, will be acceptable to the village communities of our
rivers, and that even had it been introduced-in the form of the original draft, its
interference with individual interests would have been immeasurably less than
that caused by the deep-stream rule, the genesis, inequity and unpopularity of
which were discussed by me in this Council on the 1st of November last,

“In the Bill, as now amended, endeavour has been made to meet all
material criticisms to which it has been subjected, other ‘than those which will
best be dealt with in execitive instructions. We believe that it has now been
purged of the last vestige of the reproach that it curtails unnecessarily indivis
dual rights in property, and summarily decides questions better left to the
prbitrament of law and custom as administered by the Civil Courts,
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" Did the Bill stop short after providing for the fixation "of the permanent
boundary and the i of alli diately valueless land, and no more,
to the cis-line village, such a half ‘measure .would have given rise to disputes,
ill-feeling between limited and full owners, wasteful %itigation, an’ indefinite
postponement of finality, and iderable administrative i ience. We
believe that these evils have now been minimised and that the individual rights of
mdlikdn kabsa ot limited owners in property cis and trans-line are now sufficiently
protected. In the first place, the Collector wiil, doubtless, exercise his discre-
tion : wisely and, under the proviso to sub-section (z) of Section 101 C., reject
applications for the expropriation of trans-line limited owners, unless he sees
that it is to the true interests of both sides that such owners should be bought
out. In the second place, such owners, so long as the suspending order under
the proviso to sub-section (1) to Section 101 (B) is maintained, will be upheld
in their limited rights in their trans-line village and in all their pre-existing rights
in their cis-line village, in the records of both of which their names will appear,
If, for administrative convenience, they are required to pay the land-revenue of
the reserved plots’ with their trans-line village, that fact will not affect rights
already accruing to them in their cis-lin: village from the possession of such
plots.  That this is the case is clear, for the Bill merely transfers land from one
revenue estate to another, and leaves all rights in valuable parcels undisturbed,
except in certain contingencies, when holders can be bought out, it may be
against their will, but in any case on terms very favourable to them.

“Let me try to demonstrate this proposition by an illustration :—Suppose
that a fixed boundary transfers 1,000 acres from village A to village B, and that
9oo being presently valueless pass at once, and 100 being valuable are re-
served to their previous holders. In respect of the too acres these reservists
are now limited owners in B, but remain full owners in A.

“Now suppose that one or more of the “old agriculturists " in. B apply
to acquire the 100 acres, and that the Collector, for good reason, decides not
to veto acquisition, and, further, that whilst he is preparing materials for his
award, the limited owners concerned sell 50 of the 100 acres to a money-lender,
a_“new agriculturist” of B, the Collector's proceedings as regards the plots
privately sold will now determine as provided in Section 101 D, but he will make
an appropriate award as regards the other 50 acres. The money b?mg duly paid,
the whole 190 acres will now be part and parcel of village B." Whoso <':‘hoose3
will be at liberty to bring a suit for pre-emption against the acquiring “new
agriculturist. As to the 50 acres, the subject of the award, the payment of the
amount awarded will no doubt give the payer an exclusive lien on them untit
questions of distribution, if any, amongst the land-owners are decided as pro-
vided in Section. 101 E, in accordance with the incidents of tenure of the

village,

“Under such circumstances the late owners can have no cause for dis-
satistaction for they have got rid of an inconvenient possession, and by the clever
voluntary sale of half their land havé thrown the apple of discord amongst their
intending expropriators in B.  Similatly, the B owners, as a cqmm}l‘xn}ty, .(éan
have no cause for dissatisfaction, being relieved of the presence in their midst
of the obnoxios limited owners, and having now every acre of land on their side
of the fixed boundary in their own possession. If they now fall DI.‘I; abo_u‘t pre-
emption or distribution amongst themselves, it is their affair, but I doubt il manly
disputes of the sort will be fought out in court, as costs wo-uld be heavy, re:u t
uncertain, . and the successful litigant would have to pay 15 per cent, more than
the land would be worth.

« now move that the Bill be taken into consideration.”
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The Hor’ble MR. TUPPER said— “ In tlie genéral scheme of law and rules .
applicable to the Punjab this Bill occupies a triple position. ‘It supplements our”
Land Revenue Act. It supplements the Civil law existing outside that eractment ;
and it presupposes that it will itself be supplemented by rules under the Land
Revenue Act or other executive instructions. Indeed, the Bill has been carefully
framed in such a way as to avoid the rigidity of enacted law in respect of those
matters for which rules under the law or executive instructions wiil suffice. The
advantage of this method of legislation which is, I believe, generally unexceptionable,
is conspicuous in the present instance. The work of boundary settlement which will
devolve upon Revenue Officers under this Bill is to some extent novel in character ;.
and by rules and instructions framed in accordance with the law we should be able
to utifise experience as it accumulates and deal with difficulties as they arise. And
as theserules and instructions can be altered from time to time by the authorities
by which they are made, we - hope in this_ way to avoid any frequent resort to
legislation. 1f this measure had been fuller "and longer than it is we should
merely have secured greater elaboration in detail by a sacrifice of elasticity

“These remarks bear, 1 think, upon one set of difficulties to which the
Hon’ble Mover has alluded. The discussions on this Bill since it was referred to
a Select Committee have dealt chiefly with the case of land transferred from the
losing to the gaining estate, buc of which the chizf effects of the transfer are
temporarily deferred because the land is at the time under cultivation or reason-
ably fit for cultivation or yields produce of substantial value. How are we dealing,
how do we propose to deal, with land in this condition of suspended transfer?
That, it appears to me, is the ¢rux of the whole position. '

“New I will take, first, the case of this debateable land, the 1oo acres in
village B, according to the speech of the Hon'ble Mover, in relation to the losing
village. Well, the Bill takes power to reserve all their rights to the landowners
and other rightholders already in possession of them until the land ceases to
have value. So far as I am aware there are only two legitimate modes in which
any one can be deprived of a right of property of which he isin possession. It
may be taken from him by legislation ; or it may be taken from him by decree of
court.  Now, when the proviso of Section 101 B has been brought into force by
the written order of the Collector, the effect is that no transfer of rights occurs in
respect of the land to which the order relates. Everything remains as before
except that the land has come within the boundary of the gaining village. It
follows that the Bill as it stands meets the difficulty pointed out by the Hon'ble
Mover, The landowners will have exactly the same rights, as regards the com-
mon land of their own village, as they hat{before; because nothing has been done
either by legislation or by decree of court to deprive them of the same. This;
however, does require clear explanation in executive instructions ; because, if the
revenue is paid with that of the gaining village and the shares in the common
land of the losing village are regulated according to the measure of right entered
on the Settlement record of that village—hash rasad khewat as the vernacular
phrase is—~it might very easily be held by Revenue Officers who did not know how

* the.Bill was intended to work, that the alteration in the Settlement record conse-
quent on the fixing of the boundary would operate to curtail rights relating to the
common land of the losing village. It might be supposed that a #fdlik kabza
in village B could have have no rights of Shdmildt in village A in respect of his
Malik kabsa holding. This, however, is not intended ; nor is it enacted. The
Mélik kabsa is such only in respect of the estate to which his land has been
added. In respect of his own original village, he remains a full landowner as
before. Just as he gains no Skdmilét rights in the gaining village, so he loses no
rights of Shamilit in the village which has eventually to - surrender all rights in
his land when it has ceased to be valuable.

““Next, I will take the case of this much debated land, this land of rights

destined for eventual transfer, in connection with the estate to which it accrues.
It is, [ think, generally accepted that the sooner we can, with justice, end our
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boundary’ case the better, and the Hon'ble Mover has dwelt upon . the evils
which result from its prolongation. The Bill, therefore, contains two sections
intended to promote finality. ~First, if the Collector so permits, any land-owner or
landowners of the gaining estate may compulsorily acquire the rights under
suspended transfer. Secondly, any ‘one in possession of those . rights may
voluntarily transfer them to any landowner of the gaining estate ; and if he does
so, the order suspending the transfer of rights ceases to operate,

“ As to the first of these expedients for promoting finality it is, I think,
extremely liberal to the losing village. The expropriated rightholders’ get the
market value of their rights plus 15 per cent. added in consideration of the
compulsory nature of the transaction. The gaining village, of course, has no
cause for complaint as no one in that village need apply for compulsory purchase
unless he wishes to do so. 1In the Bill, as referred to the Select Committee,
there was a provision apparently intended to lay down the order in which the’
privilege of .compulsory acquisition could be claimed by the landowners of the
gaining village. This order followed generally, but with certain differences, the-
order fixed for pre-emptors by the Punjab Laws Act. No one made a more valuable
contribution to the present discussion than Mr. Alex. Anderson, Officiating Com-
missioner of the Jullundur Division. He acutely pointed out that the precedent .
followed was not really appropriate to the case.” When land accrues_to a village
by alluvion or avulsion, there are four ways in which it may be appropriated. It
may be restored to the owner of the site, that is of the plot which was destroyed by
the river in the same locality, or it may be added to the holding of the land-owner
upon the margin of whose land it appears; or it may be treated as the
common land of the sub-division of the village or of the village as a whole, that
is as shdmildt palti o shdmilét deh. The order of preference amongst com-
peting purchasers would vary according as the custom of ths village followed
one or other of these four rules. We therefore thoughi it expedient to omit all
mention of any order of preference and to leave the Collector discretion to deal |
with this matter according to circumstances. As the Bill now stands, the
Collector may reject an application for compulsory acquisition at any time before
he makes his award, 1 think that when any of the land-owners of the gaining
estate apply for compulsory acquisition notice of the fact should be given to all
the other land-owners of the same estate, and if it appears that there is a dispute
as to the person or persons preferentially entitled to make the purchase, the
Collector shonld decline to proceed with ‘the application till the dispute has been
amicably settled or settled by a declaratory decree. So also if for any other
reason the proposal to acquire the rights compulsorily stirs up strife in the
gaining village, or might, if accepted, unduly increase the prosperity and influence
of some individual land-owner, I hope that  the Collector will refuse to proceed.
The plan of compulsory acquisition is doubtless beneficial when alt are agreed ;
but I am sure it is not intended that the plan shall open a field for the exercise
of the petty tyrannies and jealousies of village faction.

 The case of the voluntary transfer of the rights in suspension is simpler.
I was at first disposed to object to Section 1or D., because I thought it might
stimulate the small feuds and intrigues to which I have just alluded ; but on
further consideration T perceived that this was not its effect. This Bill in no
way touches the large question of restraints upon  the alicnation of land. As |
have said, it is supplementary ‘to the gencral civil law of the Province;
and under that law any man may transfer his rights of ownership or his rights of
occupancy' subject always to certain restrictions which are well known and are
untouched by the Bill. “In the case of rights under suspended transfer, that is of
rights destined to eventual transfer to the gaining village, all that Section 101 D.
does is to cancel the order of suspension when a voluntary transfer takes place.
1t leaves the law of voluntary transfer as it stands. and mercly removes a possible
doubt as to title when a voluntary transfer occurs. This being its effect, it
appears to me to be quite unobjectionable and I quite approve of it.
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1 have said something of the relation of this Bill-to our Punjab Laws and
Rules, and it seems worth while to add, though the observation is really obvious,
that it cannot, of course, apply. to any territory outside the Punjab. Now if we
look to the definition of the Punjab contained in Section 2, clause (45) ‘of Punjab
\Act 1 of 1898, we shall see that under thizBill we cannot lay down fixed boundaries
in riverain lands as between any Punjab district and any district of the North-
Western Provinces; or any Punjab district and any Native State, until in British
territory there has been suppl y legislation beyond the P of this
Council to enact, and in State territory there has been supplementary action on the
part of the authorities of the State. It is just as well, perhaps; that we should
first test the procedure of the Bill where there are Punjsb districts or Punjab
estates on both sides of the river. e may come to negntiate with our Native
States or, subject to the permission of the Government of India, with a neighbeuring
Government, in course of time,

“ With these remarks I beg to support the moticn that the Bill be taken

into consideration.”

The Hon’ble Mr. MADAN GOPAL said :—* [ have given some thought to
this measure and, to justify the support that Iintend to give to it, I beg leave to
make a few observations.

“ We have seven great rivers in this Province, besides many smaller ones
which in the rainy season contain large volumes of water. It has been stated that
there is no part of India which is more affected by river zction than the Punjab,
~—the approximate length of river-bed and bank exposed to river action being
3,600 miles.

* The changes in the courses of these rivers arc very great every year.
Indeed, these rivers are regular vagabonds and wander at their own sweet will
carving out beds capriciously and leaving them alone as illogically, so that it
becomes quite exciting to watch them in their frolics, but most troublesome to
mark off on the map their different past courses.

““ A fickle stream is the worst enemy of the peasant. ‘1f the current sets
against your lands, you may be made a beggar in a single night, or perchance
the stream in a more genial mood may pile rich banks of silt along your border,
which may continue stable for years and grow magnificent harvests.” However,
you never know when it may sweep across your fields in destructive floods, and
therefore agriculture becomes a simple lotlery, and this, in a great measure,
accounts for the recklessness and improvidence of riverain proprietors.” This
periodical movement of the great rivers cannot be checked by the feeble hand of
man. The only thing we have to deal with is, what should be the law governing
the transfer of holdings due to these contingencies.

“ It is intercsting to find out what measures have been taken from the
earliest times for this purpose.

““ Among the Romars the deep-strcam rule did not exist.

‘“ Among the Hindu Lawyers Brihaspati says: If a large river or a kin
taking land from one village gives it to another, what is done shall not be disturbed.
Tt is according to the good luck or bad luck of persons; butif a field, with-a
growing crop on it, is _dissevered by the force of the current, then the former
owner shall have it. - Here we have a trace of the deep-stream rule but in a modi-
fied form—modified to avoid the extreme hardship which too strict an adherence to
the rule might entail and the modification practically abrogates the rule. Nothing
is known of the rules- governing such cases during the Moslem régime.
Before the British anrexed the Punjab, the circumstances were these : The English
ruled across the Sutlej. The Sikhs on this side. The necessities of the ' times
when there were' opposing jurisdictions on each side, and when any maintenance
of aythority over land which had been completely cut off by the river from the side
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‘to-which it formerly belonged would have been diffcult and likely to produce

constant disputes, led to the recognition, of the.deep-stream rule, puré ‘and simple,
as the boundary between two.Governments.and necessarily also between villages.
After the districts on both sides of the.river had come under the same s 5, . the
same rule continued to be observed, though the sime necéssity had ceased’fo’ exist.
Finally, though there was no express legislation, Regulation XI of 1825 was;
other Regulations, made applicable to' the Punjab. e

‘“ This Regulation prescribed certain rules, subject, however, to'a sweeping
exception, in favour of clear, definite and immemorial usage, and an illustration
was given—*such as that the main channel of the river dividing the estates shall
be the constant boundary.’ R

“ As I have said, the deep-stream rule came into recognition owing. to the
necessities of the times, but it is not a rule of universal application. Settlement
Reports show that the villages on some rivers have fixed boundaries-and an_other
rivers there are other customs that have the force of law, or a modified form of
the decp-stream rule is followed. We have thus a great deal-of diversity, .and 1
support the present Bill, in the first place, because it substitutes uniformity for

th

diversity.

*“ Then the deep-stream rule operates very harshly on the proprietors who
Tose by it, while those who gain do not really benefit, because the fickle' current
may sweep all away again with some of their own best lands in the bargain, and
this fear deters them from applying their labour and resources. While it reduces
those whose land is cut off to the position of labourers, it gives to the proprietors
of the other village, it may be for only a season, it may be for more, a .greater
quantity of land than they can make use of, or are willing to utilise.. The.:'value
of property in river villages is thus depreciated. There is no rermanency.
a game of gambling. The above is sufficient to show that such a usage
cannot but act very injuriously ; that it is most inequitable and unsatisfactory. .

“ Further, this rule gives rise to vexatious suits, and by the time the final
decree is issued, the whole face may have changed and all this cxpeusive litigation
end in smoke. Again, no more arduous task falis upon the cfficials .than the
investigation of these alluvion and diluvion cases. ~The villagers reed little
provocation to turn out and break cach other’s heads in resisting rival claims.
Serious riots and loss of life have often occurred in quarrels of this kind, These

. are circumstances which it is not desirable to leave alone.

et us see bow this rule works as far as the administration is concerned.
Viilages and their inhabitants are transferred from one jurisdiction to the other;
serious inconvenience is caused both to the people and the sfficials. Records
are bandied abeut from ore district to aztolier, backwards and forwards, sub-
jecting them to undesirable risks. New police and chaukidari arrangemerts
{\a\'e to be mace. Government loses revenue. Thus this rule is objectionable
on the ground that it depreciates the value of lands, that it is adverse to Imperial
interests-and more or less unsuited to the times.

# Notwithstanding the above objections, if the custom were clung to
tenaciously by tke people, it might not be desirable to supersede it merely for the
sake of uniformity. That it is distasteful to the people is clear from Settlement
Reports ard Revenugrecords. And how can we expect them to favour it? Isit
right to expect a man to be happy and contented when he is deprived cf bis acres,
Iis trees, his wells, his houses, because a river flows to the right instead of the
left of his village 2 The weight cf the opinions of all the chief Revenue authorities
in the Province from 1832 to 1897 is in favour of the abandonment cf the Had-
i-sikandari. All these ci combine (o make the case under considera-
tion one in which, tc use the words of Mr. Ibbetson, a superstitious fear of meddling
with anything sanctified by the name of custom should not held us back from
substituting an equitable and uniform rule for the varying and uncertain custom
at present in force. This is my second ground for supporting this measure.




8"

“The sole argument in favour of the deep stream is that it is a nafural
boundary, but the determination of the deep stream is not always ‘easy. There
are sometimes two or more main branches and the advantage of a natural
boundary then ceases. These are all grounds for fixing .once for all the
boundaries of villages independently. of the situation of the stream. i

“The great advantages of the present measure are that it is enabling
and not obligatory ; that it does not stereotype the state of things existing at
any given time, thus causing instant hardship, but directs the determination of
the line after consideration of the gains and losses caused by changes in the
river’s course for a sufficiently reasonable period, and that it does not disturb
actual possession of cultivated and productive land except under equitable and
reasonable ' safeguards. We thus 'substitute fixed boundaries for' ‘moving
boundaries without transferring to one village or person cultivated land in the
possession of another except by granting him adequate compensation on the
same lines as are laid down in the Land Acquisition Act. But even this is left
to the discretion of the Revenue Officer. He may direct the transfer of culti-
vated land straight off if he considers this desirable in the circumstances of the
case on payment.of compensation to the original occupants by the persons-to
whom it is assigned. This will obviate the necessity of creating chaks and
malikan kabza and secure a permanent boundary at once.

“The only other provision that 1 wish to notice is about the exclusion of
jurisdiction of the Civil Courts. Civil Courts can only enforce civil rights as proved
by past facts. Whatis proposed here is a new system. . The basis of the award of
the Revenue Officer would be not 7ig/¢ as previously exercised but a ‘balancing of
contending clainis, and therefore any interference by the Civil Courts would be out
of place. " Lastly, from inquiries that I have made, | am in a position to say that
there is great probability of this measure meeting with the approval of those
whom it will affect, and that they will gratefully remember Your Honor's Govern-
ment for showing solicitude for their welfare in the very first original measure that

/it is-hoped this Council will enact since its institution.”

\// '~ The Hon’ble KHALIEA SyAD MuHAMMAD HuSSAIN said:—*The

object and principle of this Bill is that the fixing of the boundary will in
no way destroy any just rights of riverain land-owners, but will make their rights more
certain and will establish them on a fixed basis for all time, and thus benefit both
parties who are now burdened with fluctuating rights depending on a fluctuatery
boundary. The Hon'ble Mr. Tupper has referred to two points in regard to
which the Bill is, in one sense, necessarily incomplete, namely, in the settlement
of boundary disputes on the river Jumna between the North-Western Provinces
and the Punjab, and in dealing with rivers which divide British territory from
Native States, but these deficiencies are inevizable from the point of view of
this Council. I am myself doubtful as to the ‘effect of the measure in regard
to land which is to pass from one village to ancther, because it is of no substantial
value, and my reason for doubting the effect of the measure is this, that in
regard to land which is subject to river action it may at one 'moment of time
be of no substantial value, but at another it may become culturable. The Bill,
however; disposes of rights in such land finally and for ever upon the Collector’s
dictum given at the time the boundary is fixed. There will be some heart-burn-
ing about what land is or is not of substantial value at the time the boundary is
fixed. Iam myself in favour,of the Bill as a good solution of a difficult problem
and feel sure that if carefully worked, with due regard to what is equitable, it
will prove a blessing to the country.” . .

v The motion was put and agreed to.

! \/ The Hon'ble MR. THORBURN moved that the Bill, as amended, be passed.
He Sagl:—" With reference to the remarks made by the Hon’ble Mr. Tupper, as
1 have lready stated, points requiring elucidation will be dealt with in executive
instructions. ~ As regards the doubts raised by the Hon'ble Khan Bahadur Khalifa
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Muhammad Hussain that, as presently valueless land will sooner or later become
valuable, to transfer it suddenly to a trans-line village may cause its former owners
future appreciable loss, my Hon'ble friend's appre%]ensions‘are to some extent
real. 1 would, however, point out that the permanent boundary line will be a
just and equitable one on a gi d-take principle, and that, in any case, the
possible future loss to -one village will be infinitesimal compared with
the certain loss annually caused by the gambling insecurity of . possession
under the superseded deep-stream rule. .

4 a “Inow move that the BIill, as amended, be passed, and in doing so I
may refer to the fact that no amendments ‘have been brought forward and no
expression of dissent has besn made at this meeting. No object would be
gained b( further delay and no_changes have been made which render it necessary
to republish the measure or to invite further discussion.”

v The Hon'ble MR, TUPPER said :—**My object just now was to offer
some explanations which may be convenient and to suggest for consideration
certain matters which may become the subject of rules or executive instructions
when the Bill has..passed. into law.-—T~desire -now_to say something upon the
general principle of the Bill. e

el

“When the Bill passes into law, it will be the second enactment of {his ™ —~— —
Council, but, as observed by my Hon'ble friend on the left, it will be the first
enactment of special importance” and significance which this Council will have
passed. Punjab Act 1 of 1898 is a General Clauses Act, an Act preparatory
to further Punjab legislation.” This Bill deals with a well-known part of

" Punjab Customary Law and deals with it in a_way which forms to my mind an
excellent precedent. I think, Sir, I may heartily congratilate you on this
measure. It accords with opinions held by Revenue Officers in this Province for
more than twenty years, and it is mainly due to iv.lour own initiative and personal
proposals as Financial Commissioner that we have. this project of. law before
us to-day.

“ Following the late Colonel Wace and in general accordance with views
expressed by Sir James Lyall, I .advocated. the substitution of fixed boundaries:
for the deep-streams rule in a note dated December 2oth, 1878, which has been.

rinted in Volume II1 of  the Punjab Customary’ Law Series. I think myself
})ortunate in being able to join to-dayin legislation which has that object. I borrowed
in the same book a quotation made by ‘Sir Robert Egerton from the late Lord
Beaconsfield :—‘ Customs,” said Lord B field, ‘are sp + The
ow out of man’s necessities and inventions ; and as circumstances change anq
alter and die off, the custom falls into desuetude and we get rid of it.., But if you
make it into -a-law, circumstances alter, but the law remains and becomes
part of the obsolete legislation which haunts our Statute-book and harasses
society ’.

“ Sir, the effect is the same if by action of our Courts we give to harassing
and obsolete customs the force of law. = With the abolition of anarchy and private
war in this part of India, vanished any rational support for the deep-stream rule ;

2 for a custom which added to the inevitable misfortunes due to the caprices of
- nature the further misfortune that a man might lose valuable and recognisable
Tand by a mere change in the course of the river. . This_custom will be abrogated
when the Bill is applied, and it is, after half a century of British rule, quite time it
should be abrogated. - But the Bill substitutes for a custom which has no proper
place under our settled Government another custom which is entirely suitable.
1t enforces the Wirpdr rule which assumes that the whole bed of the river
belongs to-some estate or another, and that the boundaries of these estates are
fixed whether they are under water or not. In case it may be supposed in some
quarters that we are unduly interfering with' custom, I think it worth while to-
.remind this Council that the #47pdr custom is very widespread, )

Al - .
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o "It prevai id Sir Jdinies Lyall," to my knowledge on the Indus, from
whére it leaves thé hills'at, Kélal b4gh to the frortier of Sirid; on the Jhelut in- the
Jhang District ; on'thé Chénab in'Jhang arid between Mooltan‘and Muzaffargarh ;
. on the Chenab or-Panjnad bétwéén Muzaffargarh’and Bahdwalpur; on’ that part
of the Ravi which is beloi the Sidhnai in'Maoltan ; and on the greater part of the
Sutlej betwéen Mooltan and-Bah4walpuit

‘ There are other localities also where it is ‘béliéved to prevail, but this surely
is sufficient to show that what wesare doing.is to quicken in a beneficial way the
normal - process of ~social -advance. Even i the extension of the Wirpdr
rule ‘was in a measure due to the. action of our Settlement Officers, - still
this was the' substitution of a custom consistent with settled Govern-
ment for a custom which became. obsolete when anarchy itself and
the consequences of anarchy became anachronisms. Sir, I have long held
that in matters of legislation we should be the students of Punjab custom, but by
no means its servile expositors. . The problem that- we have to™ face is a some-
what.complex one.. It is that Punjab customs having.- grown :out of necessities
and conditions which prevailed under a different' sort of rule and at -an era more
remote from.civilisation, we - have now.so.to:modify them as to bring-them into
accord alike with_the_inherited frame and with the changed’ environment of

- ative:society="One solution in regard to one set of customs is offered by the
3 and:] shall always rejoice if on future occasions we' are- equally able to
remove an'obstacle to justice and a_harassment' of ‘society by generalising: and
applying, in"accordance  with' carefully considered rules of law, a ‘practice which
already prévails in many parts ‘of the country.

“ With these remarks I -cordially support the motion  that: the- Bill' as
amended-be :passed.’! : :

i The -H on'ble:- MR, MADAN: GOPAL: said- that he- cordially supported" the -
motion.

His- Honoiit" the -Licutenant:Governor * said +==* It* has * been already
remacked -that ‘with one - exceéption, *and " that" purely ‘of-a ‘routine- character;
thistis the! first™ measure’ which;' having  passed through the various stages,
is now’before“the Couiicilfor its'final vote 'of ‘approval. And’I take it as”

y it distitictive’ Act’ of ‘our” Local”* Legislature -
object “of ‘diminishing litigation. " The
n NovemBer last sketched the “history
of riverdin’ custoni‘in‘thé Puiijab; and shoéd ‘that’ it 'was * scarcely 'less “shifting
than‘the' course of the' rivérs™ thetiselves:™ For™ more” tha i*“thirty " years “it ‘has
beeti'realised that *fixéd equitable -boundaries “between - estates™ liable 'to “such’
varyinig conditiohs were'greatly to-bedesired.” In some“'cases”a ‘fixed  bound= -
ary already exists. But in others, generally owing to the inability of the ‘lands
-owners to come to an agreement, the.deep-stream: rule, with its uncertain -working
and-its .endless -fitigation, -has- hitherto ‘prevailed.-- The: object - of the ‘present
‘measure is to provide the means of introducing the fixed boundary in thesc cases.-
1t may be asked why this much-riceded reform -has-been so long: postponed, when
its necessity has for. so many years been'admitted. The reply is that there were two
difficulties to be overcome..,. The first. was the mechanica?‘ difficulty of mapping -
such: a boundary.. This difficulty has been‘largely-removed by the great advance
in the proficienty of ‘the. field surv We are able :now to ‘map. -with- accuracy
both sides, of the largest river; including -the-river-bed;- on"a ‘common system of -
squares, and-to }raceron:the map:.a-boundary capable ‘of identification;- The
:second difficulty arose from thernature-of the case. - The- existing-mode of decid-
ing .the boundaries of riverside estates:is based -on ancient: custom, and,-however
productivz-of disputes, is'acquiesced in by the, people. - Tofix-authoritatively any -
boundary is an interference with-the: existing.::custom. +The power'to do this-

introducéd thé"Bil
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Tequired to be limited by safeguards. No satisfactory scheme for doing:- this
was proposed until the year 1893, when the compromise embodied in the present
Bill ‘was suggested. For six years it has been discussed, and I believe in its
present form it will be found to be workable, There has been no_opposition: to
it : indeed the opinion of all who have been consulted is unanimous in favour,
of the Bill becoming law. ,Without depriving any riparian land-holder of any’
land which is capable of being put to any agricultural or pastoral use, the Bill
aims at rectifying. the unfair operation of past usage, and preventing its
continuance, " In the former case, all that we are doing is to take away from
those who are not equitably entitled to it, land of no agricultural or pastoral
value, and restore it to those to whom it equitably belongs; and to provide a

hi for the pulsory transfer on pensation of land which has such
value. In the latter, we merely prevent the evil going further. This minimum
of interference with a thoroughly bad custom is amply justified by the object in
view ; namely, to put an end to annually recurring unsettlement and strife.

“It is very possible, and it is sincerely to be desired, that in the great
majority of cases the fixed boundary will be determined by agreement, and
without resort to the compuls‘orz' provisions of the Bill. Power has been taken
to give conclusive effect to such agreements, andI regard this provision as fully
equal in importance to the other. I firmly believe that the measure which is now
to become law will prove a boon to the riverside agricultural population of the
.Punjab."” :

The motion was put and agreed to.

ADJOURNMENT.
The Council then adjourned sine die.
LAHORE: E. W. PARKER,
“The 28th April 1899 }Secn'mry to the ngislai;'we Council of the Punjab.

Punjab Government Press, Lahore—16:5 99336+
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PUNJAB GOVERNMENT.

LEGISLATIVE DEPARTMENT.

Abstract of the Proceedings of the Council of the Lieutenant-Governor of the
Punjab, assembled for the purpose of making Laws and Regulations under
the provisions of the Indian Councils Acts, 1861 & 1892 (24 & 25 Vict.,
¢. 67, and 55 & 56 Vict., c. 14).

—

THE Council met at the Council Chamber, Barnes Court, Simla, on the
16th August 1899,

PRESENT ¢
The Hon'ble' Sir WiLLIAM MACKWORTH YOUNG, K. C. S. I, Lieutenant-
Governor of the Punjab, presiding. |
The Hon’ble Mr. S. S. THORBURN.
The Hon'ble H4ji Nawéb FATEH ALt KHAN, Kazifb4sh.

The Hon'ble Khin Bahddur Khalifa Sayad MuHAMMAD HUSSAIN,
Mushir-ud-dowla, Mumt4z-ul-Mulk,

The Hon’ble Mr. J. S. BERESFORD, M.E., M.L.C.E.

The Hon'’ble R4i Bahddur Mr. MADAN GOPAL, M.A., Barrister-at-Law,
The Hon’ble Mr. H. C. FANSHAWE.\/ |
The Hon'’ble Mr. L. W. DANE.

v
v

NEW MEMBERS.

The Hon’ble MR. H. C. FANSHAWE and the Hon’ble MR. L, W. DANE
took their seats in Council. . .




T4 PUNFAB LAND PRESERVATION (CII0S).
[ Mr. Fansle:
PUNJAB LAND PRESERVATION (CHOS) BILL.

1 [ 16T AuGusT

The Hen'ble MR. FANSHAWE moved for leave to introduce a Bill to
provide for the beuer pnscr\nnon and protection of certain portions of the
territories of the Punjab situate within or :\(l;accnl to the Sizi/il mountain range
or afected or liable to be affected by the action of streams and torrents, such as
are commonly called ckos, flowing through or from, or by the deboisement of
forests within, that range.  He said—

“1 have the honor, Sir, to ask the leave of the Council to introduce a
Bill for the protection of certain tracts in or adjoining the Siwilik range in
this Province affected by deboisement of therange and by the c/ios or s.md)
lomnw which issue from it.

*The Siwdlik range, which extends along the north-cast border of the
Hoshidrpur and Umballa Districts, consists mainly of a soft sandy conformation
remarkable for the absence of clay constituents.  In consequence, where the range
is not protected by a natural growth of grass, underwood and trees, it is liable
10 violent crosion by the heavy annual rainfall which amounts to some 40 inches,
and the sand detritus thus washed down is carried far into the plains and is the
cause of most serious damage there.  This damage is greatest in the Hoshidrpur
District in which no less than 1,000 villages are .xﬂcuu\ but it also extends to
nearly jo villages in Jullundur and is not unknown in the Umballa Dl\(ncl

“ The facts of the damage done in the first two districts during thelast so
years are as follow In 1852 the area affected by chos in Hoshidrpur was sl {ly
under 59,000 acres, and the area so affected in Jullundur was under 1,000 acres.
At the last Jand revenue settlement fifteen years ago these areas had risen to So,000
acres, and they have now reachcd 100,000 acres, or just double the arca affected
at the middle of the century.  Besides this, a further arca of not much less than
20,000 acres in these districts has been so far injuriously affected by elo action
as to mqulrc a reduction of assessment. It is obvious frolu these facts that the
loss and suficring caused to the cultivators of the arcas in question must have
been very great, and that they call for a remedy if one can be reasonably sup-
plied. 1f the loss to Government in the matter” of land revenue is put at one
lakh of rupees oaly, the loss to the villagers must have been at least ten times
that amount ; and it has been ascert ned that in the Hoshidrpur District they
are llrcp]}' in\'ol\'cd in debt.  The cvil, morcover, has been and is proceeding in'a
i io, as is always the case under such conditions as those of

lil:s, and the measure of damage done in the past is no
arequate test of that which will probably happen in the future,

 The principal reason why this natural evil has assumed such serious
proportions during the last fifty years is that, while previons to 1852 the waste
hnds of the S which ‘were at that time well protected by trees and
inches and gracs, considered to belong to the State and were controlled I))'
ts, at th«, first ru'u]’!r seitlement of Joshizrpur these lands
4 and adjoining the hills, and have since that lll7lC
common lands. The consequence of this and of the
djoining large viilages and small’ towns in the plains, ha
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been that the grass and brushwood and trees on the hill sides have been largely
destroyed, and that the number of cattle and sheep and goats kep: in the villages
in the hills has increased beyond-all reasonable limits; and it is certain that
unless special legislative action is taken to check the evils in question, they will
increase until a common ruin involves both the villages in the hills and the
villages in the plains. :

“The question of such action as regards the c/1s hasbesn under con-
sideration ever since 1876, when the necessity for it was first mooted by the
* Deputy Commissioner of Hoshidrpur, Mr. Coldstream. A special report on the
subject was preparedin 1879 by Mr. Baden Powell, then Conservator of the Forests
in the Punjab, and another report was written in 1383 by Mr. Moir, Deputy Con-
servator of Forests, who had specially studied the question of the reclamation
and protection of similar areas in the south of France. ~Since then the opinions of
various experts, Forest and Revenue, have been recorded on various occasions to
the effect that special measures ought to be adopted by Government to prevent
the growing evils of c/io action. Fora long time it was proposed to- attack the
evils, which must be faced at the seat of their origin in the hills, as training
works in the plains afford only a local remedy by passing the evils on elsewhere,
by recourse to existing provisions of the Forest ‘Act ; but, after full and detailed
consideration of the matter during the last four years, it has been decided that not
only are these provisions inadequate to meet the very special circumstances of
the c/os, but that they would be rendered practically inoperative by the very *
large amount of compensation which would have to be paid under the terms
of the Land Acquisition Act. In consequence the present Bill has been sub-
mitted to the Government of India and has been approved by Her Majesty's
Secretary of State for India, and if, on the one hand; the Punjab Government
can hardly be accused of precipitate action in this connection, it must be
remembered, on the other hand, that a measure which purports to restrict
the exercise of rights of long standing properly demands a long and
careful consideration ~ The full title of the Bill is A Bill to vide for the
better preservation and protection of certain portions of the territories of the
Punjab situate within or adjacent to the Siwalik mountain range, or affected or
liable to be affected by the ‘action of streams and torrents, such as are commonly
called chos, flowing through or from, or by the deboisement of forests within, that
range,” and it is this Bill which I now ask the leave of the Council to introduce.”

2

The motion was put and agreed to.
The Hon'ble MR. FANSHAWE introduced the Bill, and, in daing sv, said —

. “ In introducing the Chos Bill in accordance with the motion just carried, [
desire, Sir, to lay briefly before the Council, in supplement of the printed Statement
of Objects and Reasons, the provisions by which the Government proposes to
control the injurious action of the c/os.

“I need not I think refer at this stage to the definitions contained in the
Bill, which it will be observed is applicable to all areas in the Siwéliks or
affected by ckos from them, .
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“ The procedure laid down in the Bill is as follows. In the first place
Section 3 empowers the Local Government to issue a notification in the Punjab
Gaszetle declaring that it is desirable to provide for the better preservation and
protection of any particular area which is to be brought under the provisions of
the Act, situated in or adjacent to the Siwaliks or affected by cko action.
Thereupon any general orders issued under Section 4 and declared on issue to-
be applicable to a)l areas'which may be notified, and any special orders which
may be issued under Sections 4 or 5 with reference to t{:e notified area in ques- .
tion, will come into force as regards such area. These orders will under the |
provisions of Seciion 6 be published in the Punjab Guzette and will state that \
Government is satisfied that the restrictions imposed by them are necessary ; and
a public notice of the effect of them will, under Section 8, be given by the Deputy
Commissioner.  Orders, whether general or special, issued under clauses (a)—(c)
of Section 4, are subject to strict limitations. So far as the clearing and culti-
vating of land or the quarrying of stone and burning of lime are concerred, they
cannot affect any action Zaken BEFORE the date of the notification: declaring the .
area in which these rights have been exercised to be a notified area ; while as
regards the cutting of trees and the removing.of forest produce, they cannot affect
anything which is done for the dond fide domestic and agricultural purposes of the
inhabitants of the notified area. On the other hand the practices of firing the
hill sides and of grazing sheep and goats, which are the principal causes of the

+ damage resulting from ckos, and the prohibition of which will in the opinion of
many Forest experts be almost sufficient of itself to largely secure the reboisement
of the now denuded hill sides, can be absolutely forbidden under clauses () and
(€) of Section 4. Clauses (/) and (g) of the same section provide for the
minor matters of granting permits for removing forest produce from the notified.
area and the examination of produce so removed.

“ Orders issued under Section 5 must in all cases beé 'special and will be
issued lo meet special circumstances. They may restrict or prohibit the rights
of breaking up and cultivating land ‘and the quarrying of stone and burning of
lime though exercised before the date of the declaration of the area to be a
notified one,—the rights to cut trees and take forest produce althowgh for bond
Jfide agricultural and domestic purposes,—and the right of pasturing all cattle,
and not merely sheep and goats, It may here be noted that the number of
sheep and goats pastured in the Hoshidrpur Siwaliks exceeds 50,000. The
restriction of existing rights under Sections 4 and 5 is subject to the payment
of compensation which is provided for in Sections 14 and 15 of .the Bill; and
the Deputy Commissioner will therefore publish the orders directing such
restrictions in every town and village affected, and in doing so will warn all
persons. who claim comperisation for the restriction of rights to appear before him
within a fixed period of not less than two months to prove their claims. Sec- 1
tions 14 and 15 make, I think it will be admitted, provision for a full and fair i
enquiry into such claims, and the amount of compensation awarded will, i
like all other orders of the Deputy Commissioner with two small exceptions, .
be subject to appeal, revision‘ and Teview as in the case of orders of a Collector
under Sections 13—16 of the Punjab Land Revenue Aét. During the latest |
investigations into. the matter it has been ascertained that the owners of goats.
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and sheep in the Hoshidrpur Siwéliks are not so dependent on their flocks as
to be likely to suffer any considerable hardship from the enforced reduction
which their exclusion from notified areas will necessarily entail, and these
owners have expressed themselves willing to receive the compensation for this
restriction which was proposed to them when the matter was under discussion
locally.  Similarly, it is anticipated that -there will be no special difficulties in
awarding compensation which will satisfy them to persons whose rights of cutting
timber and taking forest produce may be restricted.

’ “So far the provisions of the Bill affect mainly notified areas within the
Siwéliks or immediately at their feet; but Section 9 empowers Government,
for two specified purposes of protection, either to require the owners of a cho
‘bed which is not cultivated nor culturable to carry out those measures, or to
declare, either in the first instance or upon the owner’s failing to comply with
such requisition, the bed of the cko to be vested in Government for a term
‘of years or in perpetuity, without payment of any compensation. This provision
has been inserted in the Bill because- no land revenue is assessed on such cho
beds, and because it is generally impossible for a number of villagers, still more
'so for a number of villages, to combine to carry out works of protection which
if steadily persisted in will often render portions of the land affected by
the cho culturable. In most cases no doubt the villagers would in the first
instance be offered the opportunity of themselves reclaiming affected lands in
the cho bed; and where this task is entirely beyond their powers they
would probably be only too glad that the Government should undertake it, as
even if their individual rights in the lands ultimately reclaimed are extinguished,
such reclamation will be greatly to the benefit of the adjoining village lands, and
‘the cho bed lands actually reclaimed would, if not restored on easy terms of
repayment of the cost of reclamation to Government, be ordinarily leased no
doubt to members of the village community for cultivation,

““The other provisions of the Bill may be lightly passed over at this stage.
Section 13 gives the necessary power to Government officers to enter on to
lands notified under Sections 3 and 9, and Section 16 provides for the prepa-
‘ration of a due record of rights in all notified areas. The penalty imposed for
the breach of any orders of the Local Government under Sections 4 and 5 is the
usual one in such cases, namely, imprisonment which may extend to six months.
or fine which may extend to Rs. 500 or both."

The Hon’ble MR. FANSHAWE moved that the Bill be referred to a Select
- Committee consisting of the Hon'ble MR. THORBURN, the Hon’ble KHALIFA
SAV\D MuHAMMAD HUSSAIN, the Hon'ble MR, MADAN GOPAL and the
Hon'ble the Mover ; also that the Bill be published in the Punjab Govermment
Gasetfe in English and Urdu, e e o T T
Coesee e

PUNJAB LIMITATION (ANCESTRAL LAND ALIENATION) BILL.

The Hon'ble MR. MADAN GOPAL moved for leave to introduce a Bill to
regulate the period of limitation of suits arising vut of the alienation of ancestral
land by persons who are subject to the Customary Law in force in the Punjab.
He sad—
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“The question whether it is competent to a ‘peasant proprietor in the
Punjab, belonging to an agricultural tribe, to transfer ancestral land without
necessity and without the consent of agnates descended from the same commoy
ancestor to whom the land originally belonged, has been set at rest by judicial

" “decisions tob numerous to detail. ‘Thé modus operandi has been to lay the onng
.of proving that he has the power to alienate, in the absence of justifying causes,
.on him who asserts that power. Inquiries have shown that in respect of ancestral
immoveable property in the hands of any individual, there exists some sort of
residuary interest in' all the descendants of the first owner. The owner in
possession is not regarded as having the whole and sole interest. in the property,
and power to dispose of it'so as to defeat the expectations of those who are
deemed to have a residuary interest, and who would take the property if the
owner died without disposing of it. These persons have a power to control
dispositions which act prejudicially to their interests. The alienation gives
them a cause of action to have it set aside as against them, so as not to affect
their succession. The question on what date their cause of action arises, and

from what date the period of limitation for such suits commences to run, has

been the subject of conflicting rulings by the Chief Court. [t must be remem-
bered that this system of tenure is peculiar to the Punjab. It is unknown in
other patts of the country, and, consequently, we have no distinct and specific

provision made to govern. cases relating to it in the Indian Limitation Act, 1877."

‘The question first came up before Mr. Justice Barkley; and his decision is
.reported as No. 48, P. R., 85. The point was not, however, properly argued at the
-Bar, and the decision proceeded on the; merits of the case. It was seriously
.raiséd for the. first time before Mr. Justice Plowden, and his decision is reported
s No. 19, P. R, go. It was.contended before him. that the case of the child-
less proprietor was analogous to that of the Hindu widow. Both had a restricted
‘power of alienation; and as the cause of .action of the husband’s agnates to’
question. the widow’s alienation arises on. the widow's death, the same rule should
hold good in the case of the male proprietor’s alienation. Mr. Justice Plowden
held that this contention was based on false analogy. “ The male proprietor is
full owner with a restricted power of alienation. A widow has a limited interest.
In the case of the male owner, the successors in title on his death are /s heirs ; in
the case of the widow, the successors are the heirs, not of the widow, but of the
“last owner before the widow. As a rule, possession under a title created by the
widow during ‘her life interest is not adverse to the reversionary heirs. It is
different when the owner alienates : then the possession of the alienee is adverse
to the owner, and to all persons who clu.n nnder him”  He accordingly held
that, in the case of an alienation by a male proprietor having by custom a restrict-
ed power, the cause of action arises on the date of alienation, and the period of
limitation for a suit to set aside the alienation commences to run, under Arti-
cle 120, from the date of the alienation or from the time when the fact of alienation
comes to the knowledge of the heir. .

* The question again came up for discussion before a Full Bench consisting

of Sir M. Plowden, S: ]., and Messrs. Rivaz and Stogdon, J]., in No. 116, P. R.; -

9o, where it was held that where the suit for possession was brouglit by the heirs
within 12 years of the alienation by the male proprietor, it was within time. The
point was still left undecided as to when the cause of action in such a cdse arises,
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and from what point the period of limitation commences to run. The next case
bearing on this point is No. 141, P. R, 92, where Bentori and Rivaz, JJ.,
held that an agnate of a male childless proprietor claims through the latter
within the meaning of Section 3 51), Limitation Act, and his suit for possession
brought more than 12 years after the date of alienation was barred under
Article 142, because the alienor discontinued possession on the date of alienation.
The essential ground of this decision, as well as of those preceding it, was that
the agnate claimed the right to sue through the alienor. This view was called in
question in'No. 18, P.R.; 95, where it was contended that thé reversioner's
title to sue was not derived from the alienor but from the common ancestor.
A distinction was drawn between right to possession and a right to sue for
possession, It was stated—* granted that the collateral heir derives his right
to posséssion on the death of the last holder, through the last holder from thé
common ancestor, yet his right to sué for possession on the last holder's death
is not a right derived from or through the ‘last holder, ‘because the last holder
himself had no right to sue ‘for possession of property alienated by himself.
The two rights are distinct, and must be so treated in construing the Limitation

‘Act” It was conceded that this class of caseés was a casus omissus in the

schedule to the Limitation Act, because in 1877 the peculiar position of land-
holders in the Purijab was not in the cognisance of the Legislature, and was not’
even fully known to the Punjab Cousts,

* The ruling of the Full Bench (Roe, C. J., and Frizelle and Rivaz, JJ.)
Was to the effect that Article 142 did not apply, bécause the réversioner did not
derive his right to ssé from or through the last holder. '“His right is derived
from no individual, but from the customary rule, which placés a restriction

- upon the owner’s powers of disposition of ancestral property, and renders him

liable to be controlled by his collateral heirs. Such a right never accrued to thi
alienor himself, and, therefore, cannot be passed on' by him to his successors.”
They, thetefore, fell back upon Article 144, and held that the possession of the
alienee became adverse to the reversioner, not during the lifetime of the alienor,
but from the moment of his death. X

“Tt should be noted that in the similar case of an alienor having lineal
descendants, in respect to an alienation by him, the cause of action of the son
arises.on the date of alienation —Article 126. Is there any reason why, in the
case of collateral succession—where the right, if anything, is‘ weaker—the start-
ing point of limitation should be atiy othér ? The result of this Full Bench ruling
has been exceedingly disastrous to the people of the province. ~ Alienations which
‘took place shortly ‘after the acquisition of the province by the British, at a time
when nobody imagined that a proprietor had limited ownership, or that his aliena-
tion could be called in question, are now being'constantly challenged. ~Titles
accepted on the strength that owners had full powers of alienation, and that
in any event 12 years' possession would give a parliamentary title, have been
placed in jeopardy, and call for protection as a matter of justice. After this great
-lapse of time, the alienees find it most difficult—nay impossible—~to prove that
the alienor parted with the property under the pressure of necessity. To produce
witnesses to a_ transaction of such long date is impossible. Even if some were
produced, it is not likely that they would be witnesses' of truth. Their memory,
of it must, in the nature of things, be very feeble, and the Courts would be found

e
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unwilling to attach much credibility to statements made under the circumstances.
The result is that titles of long duration, and possession of sometimes fifty years’
standing, are liable to be set aside, and innocent people find themselves deprived
of their properties purchased for full and valuable consideration by reason of an
ex post facto view of rights working retrospectively. That such a state of things
is much to be deplored, and that it calls for a speedy remedy, will admit of no
question,

“ The Judges of the Chief Court were the first to bring the matter to the
notice of Government, They admitted that till 1893, it had been the general
belief that 12 years’ actual possession gave a good title, but that this general
belief had been shown to be unfounded in law by the Full Bench ruling.  They
feared that the decision would lead to very serious consequences,~hundreds of
titles hitherto deemed secure may be called in question,—and they, therefore,
suggested that the Limitation Act should be amended by the following

additions i—

(1) Article 126 (@) : By a person governed by customary law in the
Punjab to set aside an alienation of ancestral “property, 12
years—when the alienee takes possession of the property.

(2) Article 141 () : By a person governed by customary law in the
Punjab and entitled to possession as heir to recover possession
of ancestral property alienated by an ancestor or a kinsman,
12 years—when the alienee takes possession of the property.

And they added that these provisions should be allowed to come into force at

once, so that the hundreds of titles which are now open to being impugned might -

be made safe.

“ Alter some discussion, proposals to give effect to these suggestions were
formulated and circulated for . the opinions of judicial and executive officers.
Somie distinguished executive officials objected to the principle of the proposed
legislation on the ground that it would lead to facilitate alienation of ancestral
land ; others concurred inthe advisability of declaring the law on the subject in
order to give security to title.” Having considered the whole question Your
Honour was of opinion that no good results could be expected from using such
means to discourage alienation as are furnished by the wholesale unsettiing of
titles of alienees. Insecurity of rights conferred by transfer is more likely to
disturb the course of business, impair agricultural credit, and lower the price of
fand, than to diminish the political and social evils which result from reckless
alienation. The Government of India were therefore addressed on the subject.
In January last sanction was conveyed by the Government of India to the neces~
sary legislation being proceeded with in the Provincial Council. * It was pointed
out that, as the measure provided a special period of limitation relating to a local
matter, the proposed legislation should take the form of an independent enactment
of the Local Legislature, In accordance with these views the present Bill has,
been prepared.”

The motion was put and agreed to.
The Hon'ble MR. MADAN. GOPAL. intraduced: the Bill.
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The Hon’ble MR, MADAN GOPAL moved that the Bill be referred to a Select
Committee consisting of the Hon'ble MR. DANE and the Hon'ble the Mover ;
also that the Bill be published in the Punzab Government Gasette in English and

L0 e

The motions were put and agreed to.

ADJOURNMENT.
The Council adjourned to November 2nd, 1899,
SIMLA : } E. W, PARKER,
The 16th August 1399. Secretary to the Legislative Council of the Punjab.

runfab Government Press, Lahore=14-Gigg—264:
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PUNJAB GOVERNMENT.

LEGISLATIVE DEPARTMENT.

i Abstract of the Proceedings of the Council of the Licutenant-Governor of the

Punjab, assembled for the purpose of making Laws and Regulations under
the provisions of the Indian Councils Acts, 1861 & 1892 (34 & 25 Viet.,
¢. 67, and 55 & 56 Vict, c. 14).

THE Council met at the Council Chamber, Government House, Lahore,
on the 2nd November 1899.

PRESENT :

His Honour Sir WiLLIAM MACKWORTH YOUNG, K.C.S.I,, Leiutenant-
Governor of the Punjab, presiding.

The Hon’ble C. L. TUPPER, C.S.I.

The Hon'ble L. W. DANE. -

The Hon'ble S.S. THORBURN.

The Hon'ble Réi Bahddur MADAN GOPAL.

The Hon'ble Nawdb Sir AMIR-UD-DIN AHMED ICHAN, of Loharu, K.C.LE.

The Hon'ble Sarddr BHAGAT SINGH, C.LE, Chief Secretary to His
Highness the R4ja of Kapurthalla,

NEW MEMBERS.
. v "
The Hon'ble MR. THORBURN, the Hon'ble MR. MADAN GOPAL, the Hon'ble , -
Nawéb Sir AMIR-UD-DIN “AHMED KHAN and the Hon'ble Sarddr BHAGAT’
SINGH took their seats in Council,

3
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PUNJAB LIM[TAT]ON (ANCESTRAL LAND ALIENATION) BILL.

The Hon'ble Mr, Madan Gopal presented the Report of the Select Com-
mittee on the Bill to regulate the period of limitation of suits arising out of the
alienation of ancestral land by persons who are subject tothe customary Law
in force in the Punjab, and, in doing - so, mentioned that the report required the
republication of the Bill. .

SIND-SAGAR DOAB COLONISATION BILL.

The Hon’ble Mr. Tupper moved for leave to introduce a Bill to establish
- the- title of the Government in land to be acquired for the purpose of colonising
portions of the Sind-Sdgar Dodb. He said :—

“On the last occasion on which I had the honour to address this Council
1 ventured to congratulate you, Sir, on the accomplishment of a measure, long
desired by all Revenue Officers, which owed its acceptance and the principle
which brought about’its acceptance to your initiative as Financial Commis-
sioner. The measure which I am now about to ask leave to introduce is also
in part a Revenue Officer’s Bill, and it is, at least as much as the Riverain
Boundaries Act, the result of your personal exertions as Financial Commis-
sioner. I think, Sir, it must be satisfactory to you as President. of this
Council to see measures which you devised in another capacity reaching their
fulfilment in the shape of enacted law. -

““We have, however, to look for a few moments behind the actual structure
of the Bill to discern the large and operative causes, fraught with social con-
sequences of great importance, which induced you to give time and trouble to
the subject of the measure, Regarded from this point .of view the Bill is the
result of two great and closely connected movements which have characterised
the administrative history of the Punjab during the last forty years. 1 refer
to the spread of canal irrigation and the systematic colonisation cf waste lands,
the property. of Government. We have obtained, one after another, the Béri
Do4b Canal, the Sirhind Canal, the re-alignment and extension of the Western

umna Canal, the Chenab Canal, and the commencement of the Jhelum Canal.

hen the Jhelum Canal shall have been completed, it will be admissible to call
the Punjab, the land of five great rivers, the land also of five great canals. The
area irrigated by canals in this Province has expanded from 760,000 acres in
1865-66 to 5,214,258 acres in 1897-98. Doubtless before 1885 there ivas
some colonisation of the' waste by private and unguided enterprise. But the
systematic colonisation to which™ I refer, based on the principle of relieving
congested districts by settling selected cultivators under suitable conditions on
lands, the property of Government, begins with the experiment on the Sidhndi
Canal, initiated in 1885 and brought to a successful issue in 1888, The
experience gained on the: Sidhndi- suggested the more systematic and compre-
hensive proceedings in the Chenab Colony: and it is the experience gained
both on the Sidhndi and on the Chenab which has largely prompted . the present

measure.
¢
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*One Dodb after another having fallen under the dominion of the Irrigation
Department, when the Jhelum Canal has been completed the Sind-S4gar Dodb
will remain, It is the hope of the Punjab Government that eventually a canal
will be made for that Dodb drawing its waters from a point near Kélab4gh on
the Indus and commanding an area of some 7,000 square miles, of which 4,600
square miles are in the Dera Ismail Khan District and the rest in the districts
of Bannu, Shahpur, Jhang and Muzaffargarh.. The main object of the present
measure is_to bring the fulfilment of that hope within the range of practical
administration,

‘'If the experience since gained in the Chenab Coiony had been available
in 1875, I doubt not that the settlement of the Dera Ismail’ Khan waste lands
would have been made on a different principle. Sir James Lyall, the Settlement
Commissioner, did indeed suggest a stipulation that, were a canal to.be con-
structed in the Z%a/ tract, the settlement might be revised and the excess waste
separately  dealt with. ButIdo not think Sir James Lyall contemplated the
resumption of the excess waste for the purpose of colonisation: and at any rate
his proposal was not accepted by the higher Revenue authorities of the day,
and 1t was not considered necessary to do, more than reserve in some fifty-eight .
villages power to take, without compensation, land required for the bed
and banks of a canal or for roads or buildings. Subject to this condition, where
it applied, the Settlement Officer effected a partition of rights between the
Government and the landholders. He alotted most of the waste to the villages
according to the number of cattle, sheep and goats enumerated at settlement,
and formed the residue into Government Rakks. In this way the villagers
obtained nearly two million acres—more precisely 1,974,160 acres—in addition
to 270,969 acres previously held by them in proprietary right. The Government
retained 700,714 acres as reserves. The enormous area of waste made over to
the villagers was assessed at an average rate of Re. 1-4-0 per 100 acres, and
this app ly g ion has by no means proved an unmixed’ boon.
Between 1886 and 1890 years of drought occurred, causing great loss of cattle,
and the pressure of the grazing assessment was severely felt. The Settlement

" Officer had foreseen the possibility that the waste might in some cases be found

to be more a burden than a benefit, and had indicated the remedy to be applied.
‘If, he wrote, ‘a village has enough cattle for its grazing, it can readily pay
the revenue; if the revsnue presses heavily in proportion to the cattle, it is a
proof that the grazing area is in excess of its requirements, and the Government
would at all times be ready to resume the surplus, making a corresponding
reduction in the demand.” This passage, Sir, indicated to you . the main
principle which underlies the Bill. As Financial Commissioner you were
reviewing proposals for a fluctuating assessment which had been suggested by
the calamities of ths season already mentioned, and you suggested the acquisi-

. tion by Governinert of the waste in excess of village requirements with a view

to the future colonisation of the 'tract. The settlement gave the people more
waste than they wanted, much more than that for which they were able to pay.
We propose, not arbitrarily to resume a mistaken gift, but, frezly acknowledging
that we were committed to a gift which we cannot resume, to. acquire by fair
bargain that which benefits the people but little now, but which will, in the
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proper hands and by the treatment intended, enormously benefit alike the
people and the Siate, because, unless our hopes are frustrated by unforeseen events,
a wide wilderness will be converted into a canal-irrigated colony, such as we have
on the Chenab.

“Your suggestions were made in June 1832, and in the same month the
Irrigation Department was consulted. Colonel Ottley, the Irrigation Secretary,
pointed out that if colonisation were left to unaided private effort, the financial
return would come in too slowly to warrant the expenditure ; and that the original
property of the villagers, the 270,969 acres already mentioned, was now. practi-
cally worthless, but if commanded by a canal would become a valuable propersty
indeed. Thus the verdict of the Irrigation Department was no land, no canal;
and this verdict, I understand, still holds good.

‘It was at first in contemplation to acquire the land by negotiation without
the support of a special Act. Your suggestions of June 1892 were communi-
cated to the people, and in August 1892 you met the leading zamind4rs of the
Bhakkar and Thal villages and discussed the matter with them, Munshi Ganga
Rém, a retired Extra Assistant Commissioner, now Honorary Magistrate at
Kunjah in the Gujrat District, was then deputed to confer with the zamindérs
and explain the intention of Government. Munshi Ganga R4m was well qualified
for this duty both by sterling qualities which have commanded the respect alike
of his own countrymen and of his official superiors and by.his local experience
gained as Sub-Divisional Officer of Bhakkar. He prepared the way, Sir, for
another visit to the spot by yourself, which was made in February 1893. At
that time the Lieutenant-Governor, Sir Dennis Fitzpatrick, was on tour in the
Dera Ismail Khan District, and, after fully reconsidering the situation in the
light of the negotiation with the zamindérs, you di d with your pred
the scheme which is now embodied in the Bill. The most important condition
in the draft form of agreement, then prepared, was that one-fourth of the area
to be acquired by the Government should be re-allotted to the zamindérs on the
construction of the canal. The value of this concession, for which provision
is made in Section 5 (1) () of the Bill, is measured by the difference between
the waste prairie value of some 482,886 acres and the value which the same
quantity of land will acquire when it is commanded by a canal. You, Sir, how-
ever, satisfied yourself that we could not obtain what we wanted on cheaper
terms.

* The proceedings of February 1893 were followed by a long correspond-
ence with the local officers, the Government Advocate and the Government of
India, of which the text was the draft form of agreement mentioned just now.
I need not attempt to follow that corres pondence in detail. It will suffice to
explain briefly why legislation has been accepted as necessary, and why the Land
Acquisition Act has been deemed unsuited to the case.

“ Legislation is necessary because Government must have a clear title to
the waste acquired, not only to enable it to make valid grants under a colonisa-
tion scheme, but also to ensure that a clear title shall be given to the zamfndars




SIND-SAGAR DOAB COLONISATION: 2y
1899. ] [ atr. Tupper, .

themselves when one-fourth of the acquired area is re-allotted to them. * It would
‘e an intolerable miscarriage of the whole scheme if grants made by Gevern-
ment, . whether to colonists or local zaminddrs, could be impugned on grounds
of defect in the agreements for surrender. The alienation of agricultural land
in the Punjab is subject to restrictions usual in other countries, such as those
which invalidate alientions attempted by minors or persons_of unsound mind,
and also to certain special restrictions imposed by Customary Law, such as the
tight of pre-emption ‘and the requirement that the alienation of ancestral land,
save for necessity, shall be subject to the consent of the agnates. It is a
consequence of those restrictions. that” when we are operating on a large scale,
acquiring scme two million acres in a waste tract of country from numerous
willages, we cannot be sure of a clear title unless we have a stdtutory guarantee.

. “ Doubtless the title under the Land Acquisition Act is clear enough. But
the. application of that’ Act would wreck the scheme financially, and give the
Tlocal zamind4rs more than is just to them and more than they are themselves
willing to accept. It is true the Act declares that no increase to the value of
the land acquired, likely to accrue from'the use to which it will be put when
acquired, shall be taken into consideration in assessing the market value for
the purposes of the Act. But if it was decided to construct the canal, the
“actual market value of the waste at the date of the declaration of the intention
to acquire—and it is this that constitutes the market value of the Act—would
rise greatly, and even if it rises to no more than ten rupees an acre, the cost
would then be prohibitive, and the canal would never be made. Moreover, if,
as appears to be the case, the people, or most of them, are ready to accept our
terms, why should we offer.them better terms and, in particular, why should we
give fifteen per cent. above the market value, as we should be forced to do under
the Land Acquisition Act? Lastly, why should we do this for men whose
original holdings will acquire an enormously enhanced ‘value by no effort of
their own? There is no justification for this double benefit at the public
expense, and the Land Acquisition Act was evidently never meant to meet a
case like the present.

. “1 have to add the caution that Government is not pledged to construct
a canal in the Sind-Sdgar D»db. * We hope the canal will be constructed, but
it certainly never will be constructed unless the Bill, or some modification of it,
is passed into law. The Bill enables the land-owners, occupancy-tenants and
right-holders of the locality to surrender their lands under valid agreements,
and thus to restore to the Government the waste which was given away at
settlement, as I have described. But those agreements will take effect only
on+and from the date on which the -work of constructing a canal in the Sind-
Ségar Dodb is commenced by the Government. Till that date the proprietary
right will remain with the zamindérs.

“ With_these remarks I ask leave to introduce the Sind-Sigar Dodb
Colonisation. Bill. I have confined myself to-a general account of the objects
and history of the measure. The particular mechanism by which it is proposed
to give effect to the intention of Government will:be more appropriately discussed
on some future occasion,” . . t
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His Honour the PRESIDENT said :*=* The Hon’ble Mover has fully explained
in his interesting speech the object of the Bill which he has asked permission to
introduce, but I'shall make no apology for briefly covering' the same ground,
as I think it important that I should distinctly identify myself with a measure
which-is of great importance, and which certainly requires a certain amount of
explanation,

“The scheme; for the furtherance of which this Bill has been framed, is the
construction of a canal from the Indus to irrigate the Sind-Sdgar Dodd, As the
Indus is the largest of our Punjab rivers, so is this scheme larger than any of the
"great irrigation schemes hitherto carried into execution in this Province, which
ﬂve been its maiustay in seasons of drought such as that through which we are
passing. The supply of water in the Indus river is practically unlimited, the area
‘capable of receiving irrigation from it is computed at jooo square miles, or about
four-and-a-half million acres. This is nearly as large an area as the total -area
now annually irrigated by canals in the Punjab, so the magnitude of the under<
taking wili readily be recognised. And our experience in the case of the Chenab
:€anal has abundantly proved the incalculable benefit conferred upon the Province
by such large irrigation works, which not only swell the resources of the country,
and largely increase the food-supply, but also’ relieve the congested population of
the densely inhabited tracts, and contribute materially to the expansion and
development of agricultural industry. The initial outlay upon the Sind-Sagar
Do4b Canal will be very large, probably not less than 'six or seven crores of
rupees, and it will be impossible to face this outlay. unless we can be sure.that
the lands commanded by the canal will speedily be brought under cultivation
and an adequate return secured. This cannot be, unless the Government has
power to introduce colonists from other parts of the Province, for_the population
of the Do4b is extremely sparse. And Government can only do this, if it holds
the land in' proprietary right. With the exception of some 900,000 acres of
Government land reserved as Rakks, the whole of the waste area of the Bhakkar
and Leiah Thal was at the last settlement allotted to the villages of the Dosb.
It was not then realised that any important object would be served by maintain-
ing the right in the waste which then pertained to Government, and it was

- abandoned.. The Chenab Colonisation has shown our mistake, and an attempt
is being made to rectify it. Our position is this: the canal cannot be constructed
unless Government recovers the control of the greater part of the waste; the
waste is scarcely of any value without the canal; the people will be immensely
benefitted if they are able to irrigate a small portion of that waste. Hence both
parties, the State and the owners of the waste, will reap advantage from a com-
promise, under which these owners shall restore to Government the bulk of the
lands entered as common lands of the village at the last ‘settlement, and thus
enable it to embark upon the canal, which will enrich them by irrigating the lands
which they retain, Unless such a compromise is arrived -at, matters must remain
in statu quo, and the Sind-Ségar Canal project must be -indefinitely postponed.
The Bill which is being introduced does not provide for forcing 'this arrangement
on the owners of the waste, The only inducement we desire to bring to bear on
them is self-interest. If they do not believe that they will profit by the scheme;
they are at liberty to leave it alone, But it has been " already ascertained that a

[l
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large number of owners are willing to enter into such.an arrangement, and the
object of the Bill is to remove certain obstacles in the way .of carrying it out.
However anxious the people may be to make over to Government the waste area
in question, the existing law and custom of the country are such as to prevent
their conveying to the Government an absolute title in the lands surrendered.
To enable them to do so is the object of the Bill. .

“ I have thought it necessary to make this brief statement, to prevent
misunderstanding which might easily attach to our proposals. | remember when
the subject was first mentioned to Sir Dennis Fitzpatrick, he declined to have
anything to say to it, until the Irigation Department should assure him that
without the surrender of the waste the Government could not contemplate the
construction of “the canal. The Chief Engineer of the time, Colonel Ottley,
emphatically declared that this was so, and Sir Dennis accepted the fact that
“what we were asking the people to do was for their own advantage, as well as for
«the advantage of the Province generally. This belief has been shared by all who
have had to deal with.the subject, and it is in this belief that the Government of
India and the Secretary of State have sanctioned our plan of operations, and
have agreed to the introduction of this Bill for the purpose of facilitating it.
If we are successtul in getting all the owners of the waste in question to share
the same view, then there is a prospect of the Sind-Sdgar Dodb project being
carried to completion without many years’ delay. If otherwise, I do not see how
this vast scheme is to be worked within the next century.  The Great 7/ha/ must
then remain a sandy desert, and the waters of the Indus must flow on in their
bed, instead of spreading fertilisation far and wide, We believe that the people
will see their best interests and co-operate with the Government in making the
canal possible, In any case the Bill before us merely renders it passible for them
to do so, and is manifestly the first step towards the execution of the project.”

The motion was put and agreed to.
The Hon'ble MR. TUPPER introduced the Bill.

The Hon'ble MR. TUPPER moved that the Bill be referred to a Select
Committee consisting of the Hon'ble MR. BERESFORD, the Hon'ble Nawdb
MuHAMMAD HYAT KHAN and the Hon'ble the Mover.

The Hon’ble MR. THORBURN asked whether the 700,000 acres mentioned
as reserved, as Government Rak# land, included any portion of the Midnwali Z%al.

"The Hon'ble MR. TUPPER replied in the negative, pointing out a passage
in‘the papers connected with the Bill where the 700,000 acres were mentioned as
belonging to the Bhakkar and Leiah Zaksi/s only. He added that the only
reference in his speech to the Bannu District, was where he described the area
to be commanded by the proposed canal as including 4,600 square miles in the
Dera Ismail Khan District and 2,400 square miles in other districts, amongst
which was Bannu.

The Hon’ble MR, THORBURN then explained the reason why he had asked
the question, v7s., that when he was Settlement Officer of Bannu he had reserved
for Government a large area in the Midnwali Z%a/ with a view to the possibility
of a canal being constructed which would command it.

The motion was put and agreed to,
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The Hon’ble MR. TUPPER moved that the Bill be published in the
Punjab Government Gazette in English and Urdu,

The motion was put and agfeed to.

ADJOURNMENT,
The Council adjourned to Saturday, the 23rd of December 18g9.

LAHORE : } E. W. PARKER,

The 2nd November 1899. Secretary to the Legislative Council of the Punjab.

‘

Punjob Government Press, Lahore—23-11-9g—261.




PUNJAB GOVERNMENT.
LEG‘ISLAT[VE DEPARTMENT.

Abstract of !Izz Proccedmgs of the C-mnczl of the qutermnl Governor of. the
Punjab, assembled for the purpose of making Laws and Regulaham nnder
the provisions of ihe Indian Councils Acts, 1861 & 189z (248 25 Viet.,
.6, 67, and 55 &’ 56 Vict,, c. 14). :

THE Council met at Government House, Lahore, on Saturday, the 14th
April, 1goo.
PRESENT:

His Honour Sir WiLLIAM MACKWORTH YOUNG, K. C.S. 1., Lieutenant-
Governor of the Punjab, presiding.
The Hon'ble Mr. C, L. TUPPER, C. S. I.
The Hon'ble R4i Bahddur MADAN GOPAL, M. A., Barrister-at-Law.
The Hon'ble Sarddr BHAGAT SINGH, C. L E.
" The Hon'ble Nawdb MunA MMAD HAYAT K HAN, C. S. I.
The Hon'ble Mr., A. F. D. CUNNINGHAM, C.1. E,
The Hon'ble Mr. JAMES WILSON.

NEW MEMBERS. ,~

The Hon'ble Nawib Mut1AMMAD HAVAT KHAN, C.S.1., the Hon'ble
Mr. A. F. D. CUNNINGHAM/ C. I. E., and the Hon’ble Mr‘] WiLsoX, took
their seats as Members of Cnunc:l

PUNJAB LIMITATION (ANCESTRAL LAND ALIENAT}ON) BILL.

The Hon’ble MR. MADAN GOPAL moved that the report of the Select Com-
mittee on the Bill to regulate the period of limitation of suits arising out of the
alienation of land by persons subject to the Customary Law in force in the Punjab,
be taken into consideration. He said :—

“In moving that the Bill to regulate the period of limitation for suits aris-
ing out of the alienation of ancestral land by persons who are’subject to the
Customary Law in force in the Punjab be taken into consideration, 1 will briefly
recall to the Council the circumstances ‘under which the Bill was introduced, and
make some remarks on-the changes which it has undergone in form and in some
of its details when'passing through the Select Committee. .
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*“In this province, a peasant proprietor belonging to an agricultural tribe has
been found, by inquiries made by Settlement and Judicial Officers, not to be com-.
petent, by Customary Law, to transfer-ancestral land without necessity or without
the consent of agnates descended from the same common ancestor to whom the
land originally.belonged., These agnates-have;power to control dispositions which
would act prejudicially.to their interests.. The alienation gives them a cause of
action to have it set aside.as against them, so as not to affect "their succession.
The' question as to the date on which their cause of action arisés-and-wheh the
period of limitation for a suit by them commences. to run, -though: at first it
appears to be very simple, has in practice givenrise to several conflicting rulings. -
Up to 1893, the general belief was that twelve years’ actual possession gave a
good title.  This was in accordance with the general policy of the Limitation Law.
The Ruling No. 18:0f 1895, laid down that. this. general belief was. unfounded.
For the reasons given in the judgment, the date when the possession of the alie-.
nee became adverse to the reversioner is not the date of the alienation, but the
date of the death of the last owner. So that if the transfer took place, say, in
1860, and the alienor died in 18go—a not uncommon occurrence-~the reversioner
would be competent to sue the.alienee till 1902~t. e., forty-two years_ after the
alieriation, Even the learned Judges themselves felt that - their pronouncement
would lead to very serious consequences and that hundreds - of -titles, till then
deemed secure, might be called in question..:; Accordingly they-drew the attention
of the Government to this evil in April 1893, The matter has thus been under
discussion for the last six years, In‘August last, I had the -honour to" introduce
the Bill by which the restoration-of the old :period ;-of  linyitation..was proposed.
The matter was referred to a Select Committee which submitted its report in
November last.- Thé amended ‘Bill and the Report of the Select Committee were
republished six months ago, sothat-the:- Council: will see. that the .matter has
received long and anxious consideration and been before the public for at least
nine months and is, in my opinion, now ripe for consideration-and to- be passed
into law. .

‘“ The Select Committee considered the following points :—

“(a).+) The substitution. of the word *land,” for *immoveable property.”.
The Secretary of State for India had suggested -that : the; .period .of - limitation;-
should count from the date on which the transfer was attested in the Register of
Mutations.: - As our Revenue papers only: deal. with :agricultural ; land, “the. pre-
sumption is that the scope of the measure was intended, in that , quarter, .to be
confined to such.land, : Moreover, so far as enquiriés have gone, it has. been es-
tablishied that.a restriction as to alienation exists only as regards agriciltural land
and not gud any other property—moveablé or immoveable. Asto moveable pro- .
perty, the power of the proprietor is absolute, and; as to ancestral houses, inquiries
have not..shown-that; custom placed any restriction on his riglit of :alienation, The
Bill was, therefore, so:-amended as to ileave: out; the. indefiniie - expression
““property ” and to-confinerit to agricultural land.: In consequence of the-above, a
definition-of  land:? was inserted in- :section 3. . This definition.was taken bodily :
from thei Tenancy. Act.:.. This was:the view of the' Select .:Committee,; but .there:
have been divergent views.on the:point:which will be mentioned when I move - for
leave to make certain amendments, :

B
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“(8). InArticle 1 of the first column of the Schedule the words “ son or
were added before the word “ reversioner.”

“(¢).  Another change made was in the starting point of limitation : where-
as in the first Rill, this point was the date of the alienation, the Select Committee
fixed three separate starting points. Accepting the suggestion of the Secretary of
State, it was provided that the period of limitation will begin to run from the date
of the attestation of the entry, if any, made in the Register of Mutations. Such
Tegisters are maintained under the L.and Revenue Act and, under section 34, it
is obligatory on the alienees to report the fact of alienation to the Patwari, Not
only 1s this obligation laid down by law, but it is exceedingly likely
that, in his own interest, to remove all cloud from his title, the alienee will be
induced to make this report. The next provision is one which lays down that
the period of limitation will also run from the date of taking physical possession
of the property alienated. Those who are conversant with the law of limitation
will see at once that this provision will apply only to those cases where actual
tangible possession is taken, 7.e., some corporeal or perceptible act done which of
itself conveys, or ought to convey, to the mind of a person, notice that his right
has been prejudiced. It excludes the notion of possession through a tenant.
The third starting point was provided for cases where there was no present right
to possession,—where, by the nature of the transaction, the alienor does not give
or agree to give immediate possession to the alienee. This provision was made
for cases of what are called simple or collateral mortgages, or /lypothecs in the
Janguage of the Roman Law. As the matter will have to be discussed in connec-
tion with an amendment on the point, no more need be said at present on the
subject.

“(d). Animportant change was made in regard to the date from which
Timitation should begin to count in cases where the alienor may have died before
this measure becomes law.

“ After due consideration, the Select Committee were of opinion that the
second clause of Article 2 of the Bill should be omitted. The object of the Bill
is to restore the state of things which existed before the Full Bench Ruling above
referred to was passed, 7.e., that the law should be placed on the basis upon which
it had previously been believed to stand. The Legislature has made no provision
in the Limitation Act for suits of the nature of those contemplated in this Bill,
so that we are not changing any Jew, but simply enacting a law where none
existed before,

“ And even if we were abrogating a right—if a right can be said to have
been created by a ruling of Court—ve were removing the more harmful of two
evils,

“ This requires some explanation, There are two evils: Insecurity of
title of those who bought at a time when the theory of the restricted right of
alienation was not known and paid full value for the property believing it "to be
sunincumbered.  Why should these people be punished for an innocent act? Why
.should the theory of restricted ownership be used retrospectively’ to their disad-

/ﬂ
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vantage? In support of the other evil, a remonstrance has been made against
our passing a law which would have the effect of prejudicially affecting rever-
sioners who have an existing right to sue. Are reversioners deserving of more
consideration than those men whose titles have been twice assailed, (i), when it
was ruled that a proprietor has a restricted power of alienation, and (77), when it
was decided that the limitation for a suit for possession by the reversioner begins
from the death of the alienor, These persons are entitled to say: (7) “ we bought.
the property at a time when the law did not recognise the right of any other than
the alienor in the pro?erty. why should ex post facto law operate against us? and
(77) we submitted to this harsh treatment and have now matured our title by twelve
years’ adverse possession. We have obtained full and complete title in “another
way well known to law. Even this you assail and assail so as to affect past
transactions.”  Who suffers the greater hardship? The alienees who may be
ousted of their property, for which they paid full value, by judicial legislation,
which admittedly affected past transactions of long standing and affected them
violently and abruptly, or the reversioners who did not_stir themselves but lay
dormant for over twelve years at first and have vow done nothing lo impeach
titles for six years 7 There is such a thing as retrospective legislation, and this is
eminently a case for.our interference. Surely the alienees are more innocent,
having paid full value and been allowed to treat the property as their own for all
these years.

“ There is, of course, nothing essentially wrong and unjust in retrospective
laws. :Our only duty is to safeguard wesfed rights. And, in ‘my humble opinion,
the alienees have stronger vested rights than the agnates. The large majority
of persons who are likely to be affected are ignorant villagers who give but "little
thought to the decisions of Courts. It is a large assumption that the people
know anything about changes in law made by judicial decisions and, therefore,
we should not be deterred in making any provision which deprives a person of a
right which it was never intended he should have and he never contemplated that
he possesced.  Again, more than five years have passed since the publication of
the Full Bench Ruling and the time that has intervened has been sufficiently long:
for vigilant people to have enforced their rights and we are not bound to assist
the indolent or help the dilatory. Again, it is indefensible and inequitable to
leave a large number of titles open to question for a considerable time. The
popular doctrine of twelye years’ adverse possession giving a complete and secure
tile, is eminently desirable” and should be maintained, especially because the
purchasers were, in most cases, unaware that the Chief Court would, at a future
time, hold that an agriculturist land-owner had a restricted power of alienation.
Moreover, there does not seem to be any justification in the Customary Law for
placing the son or reversioner in a different position, as regards limitation, to that
allotted fo a son governed by Hindu Law. Twelve years seem to be, ample time
to allow, for any one who desires to do so, to contest an alienation. It is, on the
whole, more important to give an immediate and complete security to all aliences
who have had possession for twelve years than to compromise matters by safe~
guarding the rights which a certain number of reversioners have believed them-
selves to possess since 1893. In addition to this it seems to be illogical to enact
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a saving clause for cases where the alienor may have died before the passing of
the Act. This could be made clear by the following examples :—

i ‘“On a certain date in 1886, 4 alienated to B and C to D, Suppose 4
dies one day before this measure becomes law and C a day after. According to
the view of our critics, the reversioners of 3 should have twelve years, or some
shortef time, frqm the deal}-‘ of 4, whereas the reversioners of C should have no
such time, to bring their suit—why should a difference of two days in the demise
of the two alienors make all this difference of years? In either case the hardship
is equal. There is no greater severity in the former. The proposed omission
would make the two cases alike, the limitation uniform, and the treatment logical,

“These are the grounds on which we have made the alterations.”

The motion was put and agreed to.

The Hon'ble MR. MADAN GOPAL stated that certain amendments, of
which he had given notice, stood in the list of business circulated to Members; he
desired to put those amcndments in a somewhat altered form, as shown in the
printed paper now placed on the table. The changes made were more in the
form and language than in the substance of the amendments.

His Honour the President said that, with reference to Rule 27 of the
Rules of Business, it was open to any Member to object to the proposed amend-
ments being moved in their altered form.

There being no objection, the Hon’ble Member in charge of the Bill pro-
ceeded to move the first amendment standing in his name, and, in doing so,
said :—

“ The first amendment which I beg leave to propose is as regards the

definition of the word '‘land.”  There appears to be some difference of opinion
as to what property is governed by the Customary Law. The Members of the
Select Committee followed the opinions of eminent Judges, like Sir M. Plowden,
Sir Charles Roe, and Mr. Justice Chatterji, in holding that the Customary Law
places restrictions on the alienation of agricultural land only. The whole prin-
ciple underlying the enjoyment of, and succession to, lands in villages held by a
body of preprietors belenging to one tribe or descended from a common ances-
tor is that the land does not belong absolutely to the individual holder for the
time being—that all the members of the village community originally held their
lands in that the land provided the subsi; of the group and must
not leave its possession, and restrictive rules were made to secure the common
interests of the family or the clan. These rules, from their nature, apply to
lands only which existed originally and have come down from an?eslors,. Houses

and enclosures have increased according to the req of the g
population. While in the original settlers’ time there may have been a few
houses only, as their d d i d in numbers, more dation
was required and houses multiplied. The alienation of these houses concerns
only the bers of the d ic family, as opposed to dispositions of ances-

)
tral land which affect the genealogical family or all the desger)aants of the origi-
nal owner, Again, the right of dwelling in ‘a village is_distinct from that of
holding land in the estate attached to the village, When a sharer’s share is
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alienated, his dwelling house does not necessarily go withit. As an additional
reason it may be ioned that these lled usages have acquired great
support from the policy of the British Government which considers it politically
expedient to prevent the transfer of land from the agricultural tribes to out-
siders. Most Indian officials who have administered justice are distinctly of
opinion that there would have been no recognition of these usages but for this
policy. During the Muhammadan and - Sikh times, alienations to strangers
sometimes took place. There are many instances extant, but no objection was
ever raised. Since land has become marketable under British auspices and
the scarcity of land with increase of population is making itself felt, the tribal
feeling has changed and has taken advantage of the policy, and the feeling now
is that a co-sharer has only a life interest in the land he inherits—a sort of
general law of entail. British policy has had its last manifestation in the Land
Alienation Bill introduced into the Imperial Council last year. That Bill con-
fines itself to agricultural land only. Inasmuch as the policy underlying these
customs and the proposed Bill is the same, there does not appear to be any
reason why these customs should cover a wider ground. But it is the opinion
of some officers of great ability and experience that the restriction as to
alienation applies also to the homestead of the village—to ‘the houses and enclo-
sures in the abdJz, and, in deference to their opinions, 1 move that, for
clause (4) of Section 3 of the Bill, the following be substituted, namely—

‘“ (b) the expression “land ” shall mean land which is occupied or has
“been let for agricultural purposes, or for purposes subservient to agriculture,
‘“or for pasture, and shall include buildings and other structures on such land,
“and also land included within the limits of village sites, and buildings and other
““structures on such land.”

The Hon'ble MR. WILSON said :—* I desire to support this amendment,
which will have the effect of extending the benefit of the Act to land and houses
in the village, instead of confining it to agricultural land outside the village
site.” I understand that although it has not been distinctly held by the Chief
Court that the custom restricting alienation, without consent of the heirs or

reversioners, extends to land and houses inside the village site, it has not
been ruled that it does nof apply to such property. My own impression
is that there are villages in the Punjab in which such acustom can be proved
to exist, and, as we are, by this Act, making titles in alienated land more secure,
I think the opportunity should be taken to secure the titles in such land situated
inside’ village sites and in the houses located on it. Personally I should have
preferred that, as originally proposed, this Act should extend to all ancestral
immoveable property, but it seems to be the general opinion that there is no
custom restricting alienation of house-property in towns, even though it be ances-
tral. ~Accepting that view, I accept the present amendment as sufficient, seeing
that it will cover all ancestral immoveable property except house-property in
towns, which requires no such protection.”

-n
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The Hon'ble Nawab MUHAMMAD HAYAT KHAN said that he ao: i
the Hon’ble MR. WiLSON in thinking that the original wordinolz)ef :ﬁ;e]%?ll“ ll:Iy.l
which it applied to all ancestral immoveable property and not r:ere]v 10 ances~
tral land, was preferable, but the definition of the expression land now proposed
would remove any real objection to the expression *ancestral land ” as it would
cover the case of houses and land in the village site. He \\'ishec‘l, however, to
be informed whether, if a_person owned agricultural land in village A and a
house in the aéddi of, but no agricultural land in, village B, the proposed defi-
nition would extend to the house in the abddi of village B ?

" The Hon'ble the Mover replied that it would,

The motion was put and agreed to.

The Hon'ble MR. MADAN GUPAL said :—“ The next amendment that [
desire to lay before the Council is with respect to the starting time of limitation
as provided for in the Schedule. Transactions which have to be considered may
be divided into two broad classes. First, those in which possession is given, or
agreed to be given, 7. e., in which a present right to possession is given by the
transfer. These are cases of sale, gift, usufructuary mortgage and exchange.
These, again, may be sub-divided into (a) where possession is taken ; () where,
though the right to possession is given, yet for some cause possession is not
taken. In'the fermer case, limitation can safely run from the date of attestation
of the transaction in the Revenue Records (an act which takes place publicly
in the village itself) or from the date the alienee has acquired physical possessioni
of the land. The second is the case which has presented some difficulty. The
question is put—W hat of those cases where a right to possession is given and
yet possession is not taken ? 1f time were to run from the date of alienation, it

" would be very hard on the reversioner, as the twelve years may run out before he

becomes aware of the transfer. Suppose 4, the land-owner, lets land to B, and
while' B is in possession as tenant, a secret sale is made to him. If the period
of limitation were to count from the date of sale, which ex Aypothesi is kept
secret, it might run out before the reversioner becomes aware of his right to
assail the transaction. This is possible but, in my opinion, exccedingly unlikely.
An alienee, in his own interest and to safeguard his title, will in all probability
have the transaction entered in the Revenue papers. It is not in human nature,
much less in the nature of a wily money-lender, to buy property and yet not take
all precautions against his title “being "questioned. But granted that there may
be such cases, there is the law containgd in Section 18 of the Limitation Act
which lays down that if the parties to a contract intentionally conceal the fact of
sale, in that case the reversioner will be taken to have been kept from the know-
ledge of his right to sue by fraud, and time will run against him from the moment
he discovers the fraud, 7. e., obtains knowledge of the transaction. In my opinion
this provision will amply meet such cases, But it has been thought, by gentle:
men for whose opinions I have great respect, that there may still be cases that,
are not covered by section 18 and, in deference to their views, I propose that
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the following be substituted for the entries in the third column of the Schedule to
the Bill, opposite the first article in the first column of the Schedule, namely—

“ First—in any case in which, at the time of the alienation, possession is
“* given or agreed to be given " —

“(a) the date (if any) on which the alienation was attested by the
“ Revenue-officer having jurisdiction, in the register of mutations maintained
‘ under the Punjab Land Revenue Act, 1887;

' (b) or, if the alienation has not been so attested—the date on.which
¢ the alienee takes physical possession of the land alienated ;

“ (c) or, in cases not provided for in (a) or (4)—when the facts entitling
“ the plaintiff to impeach the alienation first become known to him.

‘ Second—In the case of a mortgage without possession—the: date of
* the alienation.”

“ As respects these last I may state that, as the reversioner will enter into
possession on the death of the alienor, a declaratory suit is optional for him.
He need not bring it and will suffer no damage, and, therefore, there is no harm
in making the date of alienation the starting point for a declaratory suit in
his case.

‘““ A warning is, however, necessary with respect to the alteration in (¢).
Our Courts are notorious as quarters where perjury is most committed. While
a Jat will speak the truth under the village tree in the midst of his own people
and dare not speak otherwise for fear of disgrace, he feels no compunction of
conscience in telling a lie in Court, and, when charged with it, will excuse him-
self on the ground that the statement was made in Court, as if that is the usual
thing and a matter of course. If we lay down, as the starting point, the date
on which the reversioner becomes aware of his right to sue, a flood of false
evidence will be let in on the Courts and they will not know how to repel it.
~ Everything will depend on the statement of the plaintifi. Even if he had earlier
notice, he will try and fix the time when he obtained the information at some
date within the period of limitation, and his statement, even though false, will
have to be accepted. This is a grave evil, but it may be said, on the other side,
that the defendant has to thank himself for this disadvantage. If he had only
made a report, this difficulty would not have arisen and consequently the merits
are in favour of the reversioner. On this ground 1 lay the amendment before
Council.”

The Hon'ble MR. WILSON said :—“ In supporting this amendment ¥
should like to add a few remarks to the explanation given by the Hon’ble Mover.
In all cases in which possession of agricultural land is given, oragreed to be given,
the alienee is bound, by Section 34 of the Punjab Land Revenue Act, to give
notice of his acquisition of the right to the Patwri, in order that an order
attesting the alienation may be passed by a Revenue-officer, and it is only in
cases in which the alienee has failed in that” duty, and has failed to take physical
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P of the land ali d, that he will have to prove the plaintiff's know-
ledge of the facts in order that he may benefit from clause (1) (c) of the
amendment. If the alienee has fraudulently, or otherwise, failed to perform his
duty in this respect or to take possession, it is only fair to the reversioners that
their right to sue should not be injured by his failure, and he will have himself
to blame if his failure makes it difficult for him to prove when the facts became
known to the reversicner.”

The Hon'ble MR. CUNNINGHAM said :—“T should like to suggest a
slight alteration in the form of this amendment, [ should prefer to see clause (4)
placed Before clause (), so that physical possession should supply the first, and
the atestation in mutation proceedings the second starting point of limitation—
thus following the natural order of events, This would necessitate a slight
modification of language, thus—

“(a) the date on which the alienee takes physical possession of the land
“alienated ;

“(b) or, if physical possession has not been taken, the date (if any) on:
“ which the'alienation was attested, &c., as in the Hon’ble Mover's paper.”

The Hon’ble MR. MADAN GOPAL said that he saw no serious objection
to the transposition of clauses (2) and (), but it would, perhaps, be better to
malke all three clauses alternative, rather than successive, and to provide that the
earliest contingency, in point of time, should be the starting point for limitation,

The Hon'ble Mr. WILSON said he was afraid he must object to the
Hon’ble MR, CUNNINGHAM'’S proposal, as it was the duty of the alienee te
have the alienation entered by a Revenue-officer and, if he failed to carry out
this duty, he should not benefit by his failure.

His Honour the President said :—** I think I must overrule the amendment
suggested by the Hon’ble MR. CUNNINGHAM on the ground that it is out of
order under Rule 27 and is objected to. 1 am not prepared to suspend the rules
in order to admit of its being put to the Council.”

The Hon'ble Nawib MuHAMMAD HAYAT KHAN said :—“1 wish to
propose a further amendment to clause (¢) of the amendment put forward by the
Hon'ble MR. MADAN GOPAL. On the one hand, no provision is made for
making the date of the registration of the deed evidencing the alienation a
starting point for limitation, while, on the other hand, the cases in which the
period is to run {rom the date on which the facts entitling the plaintiff to impeach
the -alienation first become known to him, should be narrowed down as closely
as possible, as it is extremely difficult to fix the time_when the facts first come
to the plaintifi's knowledge and the door to false evidence and hard swearing is
thus opened. 1 would suggest that the following be added to clause (€)s.
namely—

“ in case the deed is not registered, and,
0 if it is registered, the date of registration.”
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The Hon’ble MR. MADAN GorAL thought there was no serious objection
‘to the proposed amendment.

The Hon’ble MR. WILSON said:—" ] am compelled to object to this
alteration also. In all cases, when such alienations are eflected by registered
deed, it is the duty of the alienee to have the alienation attested, and he should
not be in a position to neglect that duty and then claim that the period should
run from the date of registration, which may have been concealed from the
reversioners.”

His Honour the President said :—** For the reasons given on the Hon’ble
MR. CUNNINGHAM'S amendment, I must disallow the Hon’ble the Nawéb’s
amendment also.”

The motion, as made by the Hon'ble MR. MADAN GOPAL, was put and
agreed to.

The Hon’ble MR, MADAN GOPAL said :-—* The third amendment which
1 beg leave to move is, that the following be substituted for the entries (@) and
(6) in the third column of the Schedule to the Bill, opposite the second article
in the first, column of the Schedule, namely—

“ Firsi—If no declaratory decree has been obtained—
““ (a) as in (a) above ;
“(b) as in () above;
“(¢) or, in cases not provided for in (@) or (4)—when the facts
““entitling the plaintiff to impeach the alienation first become
“ known to him, or the date of the alienor’s death, whichever
“ event happens first.

“ Second—If a declaratory decree has been obtained—the date of the
“ alienor’s death.”

The motion was put and agreed to.

The Hon'ble MR. MADAN GOPAL said :—*'* I now move that the Bill, as
amended, be passed. I do not think I need make any further remarks in support
of the motion.

His Honour the President said—

“ This Bill, which has for its object the settling of titles in cases where
certain ancestral property has been alienated by persons subject (o the Customary
Law in force in the Punjab and such alienationis impugned, has been necessitat-
ed by a decision of the Chief Court, Punjab, passed in 1895, whereby the period
of limitation for suits to dispute such alienations was ruled to commence from
the death of the transferor, thus disturbing the generally received notion that
twelve years' continuous possession gave a good title in such cases. The result
of the Bill, which this Council is about to pass into law, will be practically to
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restore the twelve year period of limitation instead of leaving the period depend-
ent on the life of the alienor. The case appears  simple, but it has proved
somewhat intricate, and 1 have to express my obligation to the Hon'ble Mover
for the time and pains he has bestowed upon it—and for the able exposition of
the subject which he has given in his speech. There can be no question that
this small piece of legislation is much needed and will serve a useful purpose.”

The motion was put and agreed to.

M . ADJOURNMENT.
The Council adjourned szne die.

LAHORE : } E. W. PARKER,

The 142 April 1900. Secretary to the Legisiative Council of the Punjab.

Punjab Government Press, Lahore—12-5-1900—261,
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PUNJAB GOVERNMENT,
LEGISLATIVE DEPARTMENT.

Abstract of the Proceedings of the Council of the Licutenant-Governor of the
) Punjab, assembled for the purpose of making Laws and Regulations under
the provisions of the Indian Councils Acts, 1861 & 1893 (34 .& 35 Vict,

¢. 67, and 55 & 56 Vidct., ¢. 14).

THE Council met at Barnes Court, Simla, on Saturday, ‘the 14th July;
1900.

PRESENT:
The Hon’ble Sir WiLLIAM MACKWORTH YOUNG, K.C.S.L, Lieutenant-
Governor of the Punjab, presiding. .,
The Hon'ble Mr. H. C. FANSHAWE, C.LE.

The Hon'ble Sir Nawdb AMIR-UD-DIN AHMED KHAN, K.C.LE., of
Lohéru.

The Hon'ble Nawdb MuHAMMAD HAYAT KHAN, C.S.I.
The Hon'ble Mr. JAMES WILSON, M.A.

The Honble Mr. C. L. TUPPER, B.A,, C.S.1.

The Hon'ble Mr. J. McC. Doutg, C.S.

The Hon’ble Réja PANDIT SURAJ KAUL, C.LE.

NEW MEMBERS.

The Hon'ble Mr. C. L, TUPPER, the Hon'ble Mr. J. McC. DOUIE and
the Hon’ble R4ja Pandit SURAJ KAUL took their seats as Members of Council
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THE PUNJAB LAND PRESERVATION (CHOS) BILL.

The Hon'ble Mr. H. C. Fanshawe presented the Report of the Select Com-
mittee on the Bill to provide for the better preservation and protection of certain
portions of the territories of the Punjab situate within or adjacent to the
Stwdlik Mountain Range or affected or lizble to be affected by the action of
streams and torrents, such asare commonly called ¢/os, flowing through or from,

or by the deboisement of forests within that range. ‘He said: .

“ 1 have the honor to present the report of the Select Committee upon the

Chos Bill and to move that it be taken into consideration, I must ask for the
indulgence of this Council for the long delay in presenting it, as the. report bears
the date of October last. At the time of signing, however, it was agreed that the,
members of the Select Committee should consider it once more, if necessary,
when all the opinions of officers upon the Bill had been received. It was
impossible, however, for me, owing in the first place to the visit of His
Excellency thé Viceroy to Delhi, and in the second place to the pressure of famine
work, to be present at the meetings of this Council, subsequent to October, or to
consider the report-further with the other. members: of the Select Committee,

and as these gentlemen are now no longer Members of the Council, I present .

the amended Bill and report as originally framed by us.

I need not, 1 think, detain the Council with any statement of the changes
made in the Bill by the Select Committee as these are fully contained in our report.
So far as they are not changes of draiting they are all in the direction of
safeguarding private rights of various kinds, but “at the same time they do not,
1 think, in any way affect the essential provisions of the Bill for the protection
of the Siwalik slopes and restriction of the damage done by chos torrents in the
past. The amendments of the Bill as amended by the Select Committee,
which by the leave of the Council I shall have to move, are also all in the
same direction, “The Select Committee were of opinion that no such change
had been made in the Bill as called for its republication, and T now beg to move
that the report ard the ‘“ amended Bill be taken into consideration,”

The motion was put and agreed -to.

The Hon’ble Mr. H. C. Fanshawe then proposed that the dments
to. the Bill suggested by. the Select Committee be accepted.

The motion was put and agreed to. '

The Hon'ble Mr. H. C. Fanshawe asked. leave to propose the amend-
ments of which he had given notice, and which had been set down on the List of
Business circulated to members. . He said :— .

“ The first amendment which I have to propose is merely a verbal one,
namely, that the words “or lying waste” in the second line of clause (2) of
Section 8 be omitted as being superfluous. ” : !

The motion was put and agreed to,
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The Honm'ble Mr. H. C. Fanshawe said : “My sccond amendment
relates to the proviso to clause (2) of Section 8 of the amended Bill. This
amendment is proposed in accordance with the wishes of the Government of
India, and will, T think, commend itself toall 1t is that to the words of the
proviso which at present exempts only cultivated or culturable land from the
effect of a declaration by Government under the section the following words be
added “or yields any produce of substantial value,” thus widening the
category of lands exempted.” -

-The motion was put and agreed to,

The Hon'ble Mr. H. C. Fanshawe said: “The third amendment also
relates to Section 8, and if approved will take the form of clause (3) of that sec-
tion, the present clause 3 being renumbered clause 4. It is provided on the sug-
gestion of local officers to facilitatc the ascertainment of the wishes of the majority
of owners and occupiers of a cho bed when Government proposes to take action
under Section § with regard to such a bed, and is as foliows : —

* When the owners or occupicrs of such locality are unable to agree
among themselves regarding the carrying out of such measures,
the decision of those paying the larger amount of land revenue
shall be held to be binding on all.”

The motion was put and agreed te.

The Hon'ble Mr. H. C. Fanshawe said: “ The fourth and last amendment.
which 1 have to propose is also in part brought forward in accordance with the
wishes of higher authority and fulfils the statement which 1 made in
introducing the Bill, that the original owners of the land reclaimed.
by the action of -Government in c/hos beds vested in Government should
be allowed the first opportunity of purchasing such land should Government
decide to sell it. This too is, 1 think, a provision which will meet
with the approval of all. The sccond clause of the new section merely
provides for the keeping of accounts to allow the values mentioned in the
first clause to be ascertained. The new section by which it is proposcd to give
effect to the above principle will be inserted after Section 1 of the
amended Bill and be numbered Section 12, and the numbering of the succeeding
sections will be altered accordingly, and is as follows :~

“12. (2) If in any case the Local Government decides to disposc
of any’land acquired absolutely and in perpetuity under the
provision of Section 8, clause (2), it shall in the first in-
stance offer the proprictary right of the land to the original
owner or owners thereof for such price as it considers proper
not exceeding—

“ (a) the amount expended by Government on the reclamation
of the land, or

“(b) the capitalised value of the net income arising from the
Jand reclaimed.
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“*(2) For the purpose of ascertaining the amount expended on the
+ reclamatior of the land, the Local Government shall at the
time of declaring the land to be vested in it under Section 8,
clause (2), give such directions as it may consider necessary
for keeping proper accounts of the expenditure it may incur

in reclaiming and protecting the said land.”

The Hon’ble Naw4b Muhammad Hay4dt Khdn asked whether it was
intended that sub-clause (4) of clause (1) of the proposed ‘section would "apply
to the original owners as well as the public ; if so he would wish, with the leav
of the President, to propose an amendment, -

. The Hon'ble Mr. H. C. Fanshawe replied in the affirmative, but having
explained the terms of the section and having pointed out that the clause might
be for the benefit of the original owners, as the capitalised value of the next
income might be less than the amount expended by Government on the reclama-
tion of the land, and that the section only declared that the maximum price
should not exceed either of the amount mentioned in the two sub-clauses (a)
and (b), the Hon’ble Nawdb Muhammad Hay4t Khén begged leave to withdraw
his application to be allowed to propose an amendment.

The motion was put and agreed to.

The Hon'ble Mr. H. C. Fanshawe said: “1 have now the honor to pro-
pose that the Bill, as amended, be passed. ” T

His Honor the President said: * As explained by the Hon’ble Mr. Fanshawe
in introducing this Bill in August last, measures for arresting the serious damage
caused in the Hoshidrpur and Jullundur Districts by the erosion of the Siwdlik
Range of hills in the former have been under consideration since 1876, when the evil
was first brought prominently to notice by that friend of the people, Mr. Coldstream,
then Deputy Commissioner of Hoshidrpur. It was discussed in the early stages
of the proceedings by Mr. Baden-Powell, brother of the defender of Mafeking, and
noted on in the Punjab Government Secretariat by two Members of this Council,
the Hon'ble Mr. Tupper and the Hon’ble Mover, and every Lieutenant-Governor
.and Financial Commissioner since then has had a hand in elaborating the scheme
which is now before us. When at last the proposals reached the Government
of India and the Secretary of State they met with a cordial reception. And no
wonder, for the magnitude of the evil will be fully appreciated when it is consider-
ed that no less than 120,000 acres of cultivated land in 1,070 villages have been
practically devastated by the inundation of sand poured over the face of the
country by the idening torrents d ding into the fertile plains of
Hoshirpur and Jullundur from the neighbouring Siwalik Range.

“To deal with such an enemy, drastic measures are necessary. The evil
has been caused by the denudation of the hills and it is only their afforestation
that can stop it. This means closure of grazing and interference with rights
long exercised but long abused. Every effort has been made to make
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this interference as little oppressive as is possible under the cir-

cumstances, - but even if the precautionary provisions embodied in the

Bill fail to deprive it of some of its stringency there is a certain re- -
tributive fairness in exacting some curtailment of their privileges from

those who, without realizing perhaps what they were doing, have by strip-

ping their hills of every particle of verdure rendered them sources of irreparable

injury to their neighbours in the plains below.  For substantial interference in

their.rights they will receive compensation; the indirect restraint involving

some inconvenierce and possibly some loss is the price they will pay for the

inconsiderate use they have made of these hills in the past.

At the same time an attempt has been made to keep the “balance
between the inhabitants of the hills and those in the plains who have hitherto
been the sufferers and in whose interests the measure is devised. The
owners of the villages in the plains affected by the torrents are to be called
upon to help Government in its efforts to help them by planting out the
sandy beds, a measure which has already been found possible and beneficial,
or by other means, and in default the Bill reserves to Government the power to
step in and take its own measures, the rights of the owners of such beds being
held in abeyance or even extinguished.

“ These are the main outlines of the measure to which this Council is now
asked to give its assent. If there were greater power of co-operative action on
the part of the people they might have been left to take such action themselves,
or at most a measure putting the means of self-help at their disposal would have
been sufficient. The Bill to some extent aims at doing this, but more is required.
I the Government does not undertake the remedy, it will not be applied. We have
tried to apply it in such a way as to avoid hardship to all parties, and though we
cannot be sure of complete success in repairing past damage we are pretty con-
fident that the measure will, if left to its operation, have a bereficial effect in
preventing further deterioration of one of the most fertile tracts in the Province.”

The motion was put and agreed to.
BILL TO AMEND THE PUNJAB MUNICIPAL ACT, 1891.

The Hon’ble Mr, ]. Wilson moved for leave to introduce a Bill to-
amend the Punjab Municipal Act, 1891. He said: “I have to move
for leave to introduce a Bill to amend the Punjab Municipal Act,
1891, The principal object of the Bill is to acquire power to lay
water-supply and drainage pipes through private properties in - Simla in connec-
tion with the works contemplated under the scheme for the improvement of the
town now about to be undertaken ; and it has been thought advisable at the
same time, in view of possible future developments, to take similar powers as
regards lighting and telephonic communication ; and also to give similar powers
to any Municipal Committee that may hereafter wish to make improvements of
this nature within the area under its charge. The interests of private owners are
safeguarded by the provisions requiring the Committee to give previous notice
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to the owner or occupier «f any private property before commencing operations
on his land, to conduct those operations in such a manner as not to create a nui-
sance, and to pay reasonable compensation for any damage occasioned or sub-
stantial inconvenience caused, by any such operations. Such powers are com-
monly exercised in England by ‘local authorities under the Acts_relating to the
public health, and in India by the Committees of the Presidency Towns, and it is
desirable that they should be conferred on the Municipalities of the Purjab in
order to enable them to take proper measures for the common good.

* The opportunity has been taken to propose a number of comparatively
unimportant amendments in the Punjab Municipal Act of 1891, in order to remedy
omissions and defects which have been brought to notice in the working of the
Act during the last nine years. These are all of a non-contentious nature and
1 need not detain the Council by enumerating them.

‘1 beg to move fer leave to introduce the Bill.”
The motion was put and agreed to.
The Hon’ble Mr J. Wilson introduced the Bill,

The Hon'ble: Mr. J. Wilson moved that the Bill be circulated for 'the
purpose of eliciting opinion thereon,

The motion was put and agreed to,

BILL TO AMEND SECTION 8 OF THE PUNJAB LAWS ACT, 1872.

The Hon'ble Mr. C. L. Tupper moved for leave to introduce
the Bill to amend Sectior. 8 of the Punjab Laws Act, 1872, He said:
“The measure which 1am about to ask leave to introduce is described as
a Bill to amend Section 8 of the Punjab Laws Act in respect of the descent of
jagirs. Its main object may be briefly indicated by saying that it is a Jagirdar’s
Primogeniture Bill: and it is founded on a principle which was accepted by the
Government of India forty years ago and needs only to be stated to carry
with it its own justification. It was in May, 1860, within a fortnight of the
date of his famous Despatch which proposed the distributicn of adoption sanads
to Ruling Chiefs, that Lord Canning directed his Under-Secretary to use * these
expressive terms :—" It is’ he wrote, ‘ politically desirable that primogeniture
should be encouraged. The Governor-General believes that a more unfortunate
prospect cannot be before a people, especially a people amongst whom society
is of a feudal form than that of the gradual dissolution of all their wealthy and
influential families into numerous poor and proud descendants, His Excellency
also believes that the task of governing such a people in contentment becomes
more and more difficult as this change progresses.” The Bill makes no
arbitrary change in the rules of succession applicable to jigirs, but it puts it
in the power of jgirdars to co-operate with Government in " establishing, by their
own act, rules which will prevent the sub-division of their jagirs among “numerous
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heirs and the consequent gradual deterioration in social status of many of the
leading families of this Province. The distribution of the adoption sanads was
intended to be a sign to Ruling Chiefs throughout India that Her Majesty desired
the perpetuation of their Governments and the continuance of the representation
and dignity of their houses. The present Bill- cannot, of course, compare either
in range or importance with such a measure as that just mentioned. But having
regard to the passage I have quoted from Lord:Canaing’s letter, I think we may,
without arrogating too much for the Bill, at 12i8% claim for it that it is on the
lines of his policy. It affords at any rate some evidence that the Government of
India and the Local Government cherish the honour and reputation of those who
in this part of India are the leaders of the people ; and desire that the holders of
all considerable perpetual jagirs shall from generation to generation maintain a
position befitting their traditions and descent, and enabling them to-do loyal
service to Government in all times of need. .

“This is not the first time that an attempt has been made either to
empower the Government to declare the rule of succession in jagir cases or to
induce the more important jdgirddrs to accept the rule of primogeniture. There
are in the Delhi territory, which became British territory in 1803, but was not
included in'the Punjab until after the Mutiny, some heritable and transferable
grants under the old Regulations which are  excluded from the measures now
-conterplated.  Under orders passed by the Government of India on the 2sth
November, 18359, assignments granted in perpetuity after that date are inheritable,
unless a different rule of succession has been prescribed in the grant, integrally by
a single heir, whose right does nat become complete until his inheritance has been
confirmed or recognised by the Local Government. It may be said, therefore,
that in the case of grants made since the 25th November, 1859, the needful rule
of sutcession already exists in the sanad. Similarly, owing to the foresight of
the late Colonel ‘Wace, satisfactory rules of succession, supported by a
Frontier Regulation of 1872, have been laid down for the Hazdra jigirs.
As regards other jagirs, though there are distinctions between the cis-
Sutlej jagirs and the trans-Sutlej jégirs and the jagirs of the rest of the Punjab,
as also between the poiitical jagirs-of the Kangra Hills, where a »7dsut origin
has preserved the rule of primogeniture, and the political jagirs of Sikh con-
querors in the plains, amongst whom the rules of succession applicable to ordi-
nary property were often applied to political power, it is sqﬂ"fclent. for present
purposes to say that in the early days of Punjab administration the local
authorities assumed, in accordance with the practice of their Sikh predecessors,
that they had plenary power to regulate successions, We may now, perhaps,
regret that when this assumption was consistent with the fact the opportunit
was not taken to lay down generally that modified rule of primogeniture whicl
was prescribed for future grants in 1859. The relative claims of the State and
of heirs and collaterals to lapses or to continuance, as the case might be, were
fully dealt with ; but it is not now easy to explain the omission to prescribe the
only rule of succession which can save great houses from slow but sure
obliteration.
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“As the Civil Courts became more firmly established the power
which the Government at first exercised of moulding i was gradually
lost. At first the jurisdiction of the Civil Courts was barred by the Punjab Civil
Code and a circular of the Board of Administration; but on the extension of the
Civil Procedure Code to the Punjab and the institution of the Chief Court, that
jurisdiction was asserted, Thus 'in 1867 the Chief Court declared that where
there was no reservation in ‘). original grant, the Government must be
held to be precluded from - ‘Zg~erference in the succession. The Govern-
ment, however, though the jurisdiction of the Civil Courts was admitted for
a time, did not long acquiesce in this position. In 1871 the. Pensions Act
was passed, and once more the jurisdiction of the Civil Courts was barred
except on express reference made in particular cases by executive authority.
In 1872 was enacted that section of the Punjab Laws Act which the
present Bill amends. It prescribed that ‘in all cases in which Government has
declared any rule of descent to prevail in any family or families of assignees
of land revenue, such rule of descent shall "be held to prevail, and to
have prevailed amongst them from the time when the declaration was made.’
Both of these enactments failed to do what was really wanted ; that was and is
to enable the jagirdar and the Government to concur in establishing for the future
a rule of primogeniture. It was found ten years ago that the section in the
Punjab Laws Act had effect only in respect of declarations made before the date
on which that Act came into force. Revenue Officers frequently held that the
Pensions Act enabled the Government to regulate jdgir successions at will, because
it barred the jurisdiction of the Civil Courts except upon the certificate of the
Collector which could be refused when there was reason for refusal. But these
opinions werz practically of no avail, because the Government was restrained by
certain legal and equitable considerations, to be mentioned presently, from an
exercise of power possibly possessed but not expressly conferred by the
legislature,

“ Meanwhile, some 10 or 11 years before the time of the Pensions Act and
the Laws Act, a fairly vigorous effort had been made to induce jdgfrddrs to
declare for the rule of primogeniture. In 1861 the Government directed that
those jagirddrs holding in perpetvity whose revenue exceeded Rs. 250 per annum
and who wished the succession of their jigirs to be regulated in future by the
rule of primogeniture, should execute deeds to that effect. It appears that
deeds were executed in some 47 cases, but in no more than 25 cases did the
deed i Ti iture or ion by a single beir. . The force of these
deeds, both those purporting to establish primogeniture and others, has never
been adequately discussed or generally determined ; and in 18 cases the deed has
been ignored and succession has taken place in contravention of its terms, It is
not necessary for me to trouble the Council with a recital of the considerable
number of cases in which from 1850 to the present day the power of Government
to regulate jagir cases has been more or less in issue ~ In considering these cases
1 perceive a familiar conflict of ideas which we have assimilated in this country
with ideas which we have brought with us from home. The Sikh rulers
resumed grants at will, and the Punjab local autherities, inheriting perhaps sume
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of the traditions of their predecessors, and relying on the fabulz rasz of
previous tenures which Lord Dalhousie proclaimed, have been disposed through-
out to assert that the Government of the day has an inherent right to regulate
successions to the proceeds of its own bounty. The Government of India, on
the other hand, though admitting 'the expediency of primogeniture, has been
led by the legal and equitabl iderati which ioned just now, to
hold that the rule of integral descent to a single heir can be applied only when
it is in accordance with custom, or the terms of the grant, or has been accepted
by the grantee. The Supreme Government has thus acted on the well recog-
‘nised rule of English law governing grants ‘from the Crown, viz.; that the Gov-
ernmeit at the time of making or confirming 2 grant possesses an absolute
power of regulating the succession, but when once the conditions of a grant
have been prescribed and the grant has actually been made, this absolute power
is lost. The old Punjab rule and the rule of English law are in conflict ; and the
Bill reconciles the disparity by reviving the power of regulating the succession
with the consent of the grantee. I trustit will be felt that this compromise is
both expedient and just,

““1 can best fortify this hope by explaining as briefly as may be, how it is
intended that the Bill shall work.

“ The cases which are being and will be taken up are those of perpetual
jAgfrs exceeding Rs. 250 in value held from some date prior to that of the orders
of 1859, - .

‘“ The Government, if satisfied that. the rule of primogeniture actually
prevails in the family and has been continuously and without breach observed
in all successions to the assignment since it was made, may declare accordingly,
and this rule will then prevail for the future. .

‘“ If, however, the intention is to introduce the rule of primogeniture or
some modification of it which will have the effect .of preventing or diminishing
the disintegration of the jégir, the jégirddr will be given the opportunity of
executing a written instrument accepting such a rule of descent which, when
declared by the Local Government, will become binding inall future successions,

““ A form of instrument has been prepared and approved by Government
and is about to be circulated to all Commissioners for use by jigirddrs, It
contains two important provisions which are not at present in the Bill. These
are, first, that i]f) the person who would take under the rule of primogeniture is
unfit to succeed, the Government may pass him over in favour of the next fit
heir ; and, secondly, that the succession ‘may be conditional on the successor
making adequate provision out of the grant for the proper maintenance of the
widow or widows and child or children (if any) of thé last orany previous
holder.

“ Simul ly with the di ion which led to this Bill a question arose
as to the liability of land revenue assignments to attachment by order of Court.
1t will be observed from the last clause of the Bill that jégirdérs can exempt
their jdgfrs from this liability by accepting the rule of integral descent to a single
heir.

!
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“ Finally, I would point out that while ro one is under any compulsion to
execute the written instruments proposed, the leading jdgirdars of the Province
have now an opportunity of co-operating with Government in a political matter
of importance. I sincerely hope that many of them will avail themselves of this
opportunity, and will thus establish on a firm basis a most salutary rule which
will conduce alike to the dignity and stability of their houses and to the ends of
good administration, and will do much to ensure that the ability of their succes-
sors to serve the State shall not be less than their own.

“ With these remarks I beg to move for leave to introduce a Bill to amend,
Section 8 of the Punjab Laws Act, 1872.”

The motion was put and agreed to.
The Hon’ble Mr. C. L. Tupper introduced the Bill.
The Hon'ble Mr. C. L. Tupper moved that the Bill be—

(a) referred to a Select Committee consisting of the. Hon'ble
Mr. McC. Douie, the Hon’ble Pandit Suraj Kaul and the Hon’ble.
the Mover ; also that the Select Committee under Rule 23 of the
Rules for the Conduct of Business be requested to send in their
report withia one month ; :

(b) published in the Punjab Government Gasette in English and Urdu.
“The motions were put and agreed to. S
THE SIND-SAGAR DOAB COLONISATION BILL.

The Hon'ble Mr, C. L. Tupper moved that the Hon’ble Mr. J. Wilson
be added to the Select Committee appointed to consider the Sind-Ségar Dodb
Colonisation Bill, #ice the Hon’ble Mr. Beresford who had resigned.

The motion was put and agreed to,
ADJOURNMENT.
The Council adjourned to Saturday, 22nd September, 1900.
SIMLA: 'ALWEYNE TURNER,
% Secr:

The 14ih -Fuly, 1900. etary to the Legislative Council of the Punjab.
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LEGISLATIVE DEPARTMENT.
Abst-act of the Proceedings of the Council of the Lientenant-Governor of the DPunjab,
assembled for the purposz of making Liws and Regulations under the pr

sions of the [ndinn Cowncils Acts, 1861 and 1893 (24 § 25 Viet, c. 07,
and 55 § 56 Viet, c. 14).

Tnr Council met at *Barnes Court, Simla, on Saturday, the 22nd
September 1800.

PRrESENT @

Iis Tonor Sir Winriayr Macrwortu Youss, k.c.s.1., Licutenant-
Governor of the Punjab, presiding.

The JTon'ble Mr, I, C. FANsHAWE, C.5.1.

The [on’ble Nawad Munanyap Havat Knay, cs1.
The Hou'ble Mr. Jasmes WiLson, .a.

The Hon'ble Mr. C. L. Turrer, n.A., C.8.1.

The Hon'ble Mr. J. McC. Doutg, C. S.

‘The Hon'ble Raja Pandit Suras Kavt, c.r.r.

BILL TO AMEND SECTION 8§ OF THE PUNJAB LAWS ACT, 1872,

The Hon’ble Mr., Tupper presented the Report of the Select Committee on
the Bill to amend Section 8 of the Punjab Laws Act, 18 He said :
“In presenting the Report of the Select Committee on the Descent of Jagirs
Bill T have to ma a few remarks in madification of what I said in regard to
the working of the measure at the last meeting of this Council.

“The ariginal intention was to take up only the cases of those perpetual
Jdgirs exceeding Rs. 250 in apnual value which have been held from some date
prior to that of the orders 59 ; the assnmption being that in all later cases
a rule of integral descent to a single heir would be provided in the sanud.
It has, however, been rted out that it is only by means of a declaration of
the rule of descent under Section 8§ as amended that a jigirddr can make certain
of that exemption of the jagir from seizure, attachment or sequestration by
process of Court which is conferred by clause 8, sub-clause (3), of the Bill.

v
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Accordingly it is now proposed to call for a return of all perpetual jdgirs of the

annual value of Rfs. 250 and upwards; from whatever date they run ; and -in all

cases in which y._l}e’ actually prevailing rule of descent involves the devolution of

the assignmernt to a single person as impartible property, to make a declaration

accordingly under the ded law. The conseq will be that in all these

%\ses the jdgirs will get the benefit” of fréedom from attachment by order of
ourt.

“ As regards perpetual jdgirs of the value just.-mentioned where the rule of
descent does not at present involve devolution-to a single heir, the form of:instru-
ment "providing for the acceptance of the rule of primogeniture which will be
offered to the jagirdars will be slightly amended so as to bring it into accord-
ance with what we propose to enact to-day.

I mentioned at the last discussion that'by the forin of instrument the
Government was empowered when necessary to pass.over- heirs unfit. ta succeed
and to require the successor to the grant to provide suitable maintenance out
of the assignment for members of the family. These provisions now appear
in the Bill, and will therefore be applicable: not only in cases in which an
instrument pting the rule of pri eni is now executed, but also in all
cases in which a declaration is'made under clause 8, sub-clause (1) (a):

“ These rules are in accordance with past practice and the necessities of
the case. 1t will be observed from the provisosto clause 8 A’ that special care
has been taken to show that the power to pass over an- unfit. heir is: subject to
the claim of the family to the continuance of the assignment. The .language
now used on the subject of maintenince differs slightly from that' employed in
the form of instrument which has been approved. ~As'I said last time, the succes-
sion might be conditional on the ssor making adeq provision out of the
grant for the proper maintenance of the widow or’ widows and child’ or children
(if any) of the last or any previous holder,. This: form of words, however,
would exclude members of the family who ivere not descendants of
the last or any previous holder, as for instarice. the nephgws of the deceased
jdgirddr or his first cousins if the grant had been made to his father. It would
also-exclude sons whose  legitimacy or full legitimacy miglit be questioned, but
who might be ackrowledged as- sons and by family’ custom admitted to
maintenance. The reference therefore to the members: of® the family has now
been made sufficiently wide to- include- all whose: claims to maintenance might in
any case deserve consideration.

“With these remarks I beg to submit the Report' of the. Select
Committee. ” .
Thie Hon’ble Mr. Tupper’ moved' that the Repdrt of the Select Committee:

and the Bill as ded be taken ito

The motion was put and agreed to,

The Hon'ble Mr. Tupper snid: “I. have now the. hopor to propose
that the Bill, as amended, be passed.”
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His Honor the President said :  “ The object of this Bill was so fully and
ably expounded by the Hon'ble Mover at the meeting of this Coancil” held
on the 14th July last, that it is unnecessary for me to undertake any
description of it. It emhodies all' that can” now he done to rectify an
omission dating from more than half a century  ago, whereby the descent
of jagir grants made in perpetuity to the influential families of the Punjab
prior to 1859 has been governed by the law or custom applying to the
grantee, instead of the only law which. was calculated to maintain the
dignity of those families and their usefulness to. the State, the Jaw, I mean, of
primogeniture.  The attempt which was made by Lord Cunning. in 1860 to
place this matter on a_ proper footing failed of any. large measure of  success,
because the adoption of the rule of primogeniture was made to depend upon the
will, not alone of the head of the family but also.of his reversioners. Under the
operation of the Bill which is about to become law the option will rest solely
with, the grantee for the time being, and.we hope that this option will be largely
used. I shall be glad if the few remarks which I have'to make on this occasion
help in any way to bring about this result.

“ And first I have to.observe that the jagirdar iho elects to apply. the
rule of primogeniture to his jagir will in no way limit the chances of its continu-
ance; Every member of the family who under the prevailing method of partition
could inherit the smallest share in the orviginal graps. will, if the rule of
primogeniture is applied, be entitled to succeed to the whole if there is no nearer
heir surviving.  The lapse of these ancient grants is the last thing which the
Government desires, and there is no latent design in this measure for swelling
the Treasury receipts.

¢ Secondly, it.is to the enormous advantage of the fine old families of this
aristocratic frontier Province that the Government bounty which represents their
insignia should devolve upon one single member at « time, and that member the
head of the family. For rendering the best service to the Government, for
adequately maintaining the dignity of the house, for preserving harmory amongst
its members, ench family needs its head, its spokesman, its representative, with
whom all the visible tokens of authority should rest, and under a rale of primo-
genitare I see greater probabilities of an increase in the number of men of the
stamp of Sir Sahib Dial, Sir Nehal Singh Chachi, and Sir Imam Bakhsh Khan.

# And, lastly, there is the tangible benefit, secured by the adoption of the
rule of primogeniture, of immunity from attachment or sequestration of the jagir
which is subject to that rule of descent,

“The officers of Government will do their part to persuade the jagirdars
of the Province to whom these remarks apply to exercise their discretion wisely
in their own interests, and.in those of their {family which the Government desires
to maintain in honoar, wealth and dignity. It will rest with the jagirdars them.
selves to decide whether they will avail themselves of the opportunity now
afforded to them, and I hope to find that they will do so freely. They may rest
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assured that if they do, the advantages which I have described will be theirs, and
that they have nothing to fear from secomlmrr the efforts of the Government
which have been made solely in their interests.”

The motion was put and agreed to.

BILL TO AMEND THE PUNJAB ‘\NJ\TICIPAL ACT, 1891.

The Hon'ble Mr. J. Wilson said : “The Bill to amend the Punjab
Municipal Act, 1891, has been circulated for opinion, and opinions have
been received from: the Municipalities of Delhi, Simla, Lahore and Anmritsar,
from the Deputy Commissioners of those districts and of Rawalpindi, and from
the Gommissioners of Delhi, Lahore and Rawalpindi. Al are agreed that the
amendments of the Act which are proposed in- the Bill as introduced are
advisable. Some comparatively unimportant alterations in the wording have
bheen suggested, and [ am about to propose amendments accordingly. A number
of other valuable sumwstnons have been made for the amenament of other
sections of the Act than those dealt with in this Bill, but- it has not been
considered advisable to take action on them at present, as the proposed amend-
ments are mostly of a contentious nature, and would require to be more fully
discussed than they have yet been. They willno doubt be taken up and
receive full consideration in the proper quarter. Meanwhile L have to propose
only such amendments as relate to the clauses of the present Bill.

“I beg to move that the Bill to amend the Punjab Municipal Act, 1891,
be now taken into consideration.”

The motion was put and agreed to.

The Hon’ble Mr. J. Wilson asked leave to propose the amendments of
which he had given notice, and which had been circulated to members. He
said : “The new clause (f) of sub-section (1) of Section 11 enables the
Local Government to remove by notification any member of Committee who
has since lis election become subject to any disqualification which would have
reudered him ineligible if it had emisted at the time of “his election. The words
which it is now proposed to add will enable the Local Government to remove
any member who was actually disqualified at the time of his election, but whose
disqualification was not brought to light at the time.

“I move that in clause 3 of the Bill the following words be added to
the proposed new clause ( /) of sub-section (1) of Section 11 :—

‘“‘or if it appears that he was at the time of his electlon subject to
any such disqualification.’ ”

The motion was put and agreed to.

The Hon’ble Mr.J. Wilson said :  “ Theg to move that in clause 9 of the
Billin the proposed new Section 120°A for . the word ‘sewage’ in line seven
the word ‘sewerage’ be substituted.” .

The motion-was put and agreed to.

N (
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The Hon’ble. Mr. J. Wilson said: *It has been pointed out that the
proposed new Section-120 A does not cover the case of a ventilating pipe heing
carried up the side of a building. I therefore move that in clause 9 of the Bill
in the proposed new Section 120 A for the words ‘or over any building or
land’ in line twelve the words over or up the side of any land or building’ be
substituted.” '

The motion was put and agreéd to.

The Hon’ble Mr. J. Wilson said :  The fourth amendment is of some
importance. As the clause stands in the Bill the Municipal Committee are given
the power to carry out water-supply, drainage, and other works, ¢ provided that
no nuisance is created by any such operations.’ The word ‘ nuisance’ has no-
where been authoritatively defined, and it might be argued that almost any
operations affecting private property, as for instance digging a drain through a
garden, are a nuisince to the owner or occupier. The addition of the words
propdsed in the amendment will enable the Committee to carry on the work -
50 long as no unnecessary inconvenience is caused ; while the further proviso
and Section 120 B will” entitle ‘thie owner or occupier to compensation for any
real damage done.

B
“Ibeg to move that in clause 9 of the Bill in the first proviso to the
proposed new Section 120 A after the word ‘nuisance’ in line one and before

he word ‘is’ the following words be inserted :—
“ ¢more than is necessarily caused by the proper execution of the work.””"

The motion was put and agreed to.

" The Hon’ble Mr. J. Wilson said : ‘ Amendment 5 is required for the
same reasons as amendment 3. I beg to move thatin clause 9 of the Bill in
the proposed new Section 120 B for the words ¢ or over’ in line four the words
¢over or up the side of” be substituted.”

The motion was put-and agreed to.

The Hon'ble Mr. J. Wilson said: “Amendmient 6 is proposed in
accordance with a suggestion made by the Secretary to the Municipal Committee
of Amritsar and supported by the Commissioner of Lahore. It explains itself.

T {herefore beg to move that in clause 10 of the Bill after the word
¢added’ in line four the following words be inserted, namely :—¢In sub-section 3
of Section 122 after the word ¢ privy’ wherever it occurs the words ‘latrine or
urinal”’ shiall be added.” ” »

The motion was put and agreed to.

The Hon’ble Mr. J. Wilson said: ¢ Amendment 7. As Section 120 H
gives the Committee full power to fix rates and charges in respect of counections

and meters, it is" 'y to repeat the provisions regarding those charges. I.
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therefore beg to move that in clause 11 of the Bill the words beginning with
“the fees’ in line eight to the end of the clause inclusive be omitted from the
proposed new clause (m) in sub-section (1) of Section 143.”

The motion was put and agreed to.

The Hon'ble Mr. J. Wilson said: “ Amendment 8. Under the proviso
to sub-section (1) of Section 148 no bye-law made under clause (@) or clause (b1
of that sub-section by the Committee of a Municipality in_which the Hackney
Carringe Act, 1879, is in force .as it is for instance in Lahore and Anritsar
and other large towns) applies to any vehicle to which that Act applies.
The insertion of the words proposed in this amendment is therefore neces-
sary to render the proposed -sub-section (4) operative in the peighbour-
hood of such towns, The Municipal Committee is the authority which makes
rules for a Municipality under the Hackney Carriage Act, and the powers
conferred for this purpose under that Act are practically the same as those
conferred by clauses (a) and () above quoted ; so that the rules regarding vehicles
plying for hire are much the same, under whichever Act they are passed.

“T therefore move that in clause 12 of the Bill in the proposed new
sub-section (4) of Section 143 at line three after the words ‘of sub-section (1)’
and before the word ‘ may’ the words ¢ or of any rules made under the Hackney
Carriage Act, 187v," be inserted.”

‘The motion was put and agreed to.

The Hon’ble Mr. J. Wilson said : “ Amendment 9. This corrects what
seems to have heen merely a clerical mistake.

4T therefore beg to move that in clause 15 of the Bill in the proposed new
Section 168 A the word ‘board’ be inserted between the words ‘tree’ and
¢fence’ in line eight.”

The motion was put and agreed to.

The Hon'ble Mr. J. Wilson said : “I have now to move that the Bill
to amend the Punjab Municipal Act, 1891, as amended, be passed.

His Honor the President said: *“I have only to say, in regard
to this Bill, that the necessity for passing it without delay arises from
the circumstances of Simla, where it has been found necessary to secure
for the Municipal Committee certain powers relating to . the schemes for
improving the = drainage, lighting and ~water-supply ~which, it is hoped,
will greatly improve the surcmer capital of the Supreme and Punjab Goévern-
ments. In view of this special urgency no provisions have been admitted
into the present Bill which seemeg likely from their controversial nature
to impede its course through this Council, and the opportunity has only
been seized to make a few other amendments which experience has shown to
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be desirable and which hardly admit of criticism. This line of treatment which
was explained by the Hon’ble Mover in his speech introduciag the Bill has been
strictly adhered to, and accounts for our having had to disregard some valuable
suggestions which may be taken up at a future date.”

The motion was put and agreed to.
ADJOURNMENT.

The Council adjourned sine dic.

Snara } ALWEYNE TURNER,

The 22nd September 1900. Secretary to the Legislative Council of the funjab.

Panjab Government (Branch) Progs, Simlaw24-9-00—275.
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Abstract of the Proceedings of the Couneil of the Lieutenant-Gowernor of the Punjab, -
assembled for the purpose of making Laws and Requlations under the provi-
sions of the Indian Councils Acts, 1861 and 1892 (24 & 25 Viet,, c. 67,
and 53 § 56 Vict., c. 14).

Tnr, Council met at Barnes Court, Simla, on Mondny,‘ the 7th
October 1901,

PRESENT :

His Honor Sir Winniax Mackwort Youxg, k.CS.I., Lieutenant-
Governor of the Punjab, presiding, —

The Hon'ble Nawab Sir Ayir-up-piv Amxap Kaaw, g c.1r., of Loharu.
“The Hon’ble Mr. J. Wicsox.

The Hon'ble Mr, C. L. Turrer, c.s.1

The Hon'ble Mr. J. McC. Doute.

The Hon'ble Raja Pandit Suras Kaur, C.LE.

The Hon'ble Mr. §. Preston.,/

The Hon'’ble Mr. S. Preston took his seat as Member of Council.
THE SIND-SAGAR DOAB COLONISATION BILL.

The Hon'ble Mr. C. L. Tupner presented the Report of the Select Com-
mittee on the Bill to establish the title of the Government in land to be
acquired for the purpose of colonising portions of the Sind-Sigar Dofb. He
said :  “Nearly two years have elapsed since, on November 2nd, 1839, I
introduced the Sind-Sdgar Dodb Calonisation Bill. In that interval much hes
happened in conncction with the Bill, and a short account of its history since
its introduction scems necessary.

“Tt was referred to n Select Committee consisting of the IHon'ble
Mr. Beresford, the Hon'ble Nawab Muhammad Hayat Khan, and myself, The
Hon'ble Mr. Beresford retired in Febrnary 1900, and was succeeded in the
Select Committer by my hon'ble friend, Mr. Wilson. This Council has reason
to lament the death of the Hon'ble Nawab Muhammad Hayat Khan, a man who
rose to grent eminence in his own community in this Province, and who, besides
being o Member of this Council, was last summer appointed an Additional
Member of the Legislative Council of the Governor-General, in which capacity
he rendered very valnable service in connection with the Bill that has now
passed into law as the Alienation of Tand Act. The Hon'ble Mr. Preston,
having only now taken his seat in Conncil, conld not be formally appointed a
Member of the Select Committee ; but I may mention that he has heen good
enough to aid us in the deliberations on which was framed the Report i the
Select Committze that T now have the honor to present. Under the circum-
stances explained the Report has come to be signed by two Membeutoonly, the

Hon'ble Mr. Wilson and myself.

“TE %" “nown that the tenures in_the Thal of the Der; depuail Khan
Cingly complicated, and it was felt that the c'r»{he" wk to be
wouc 1 cohtection with the Bill was, first, to ascertain mow 8ign fighe exact
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nature of these tenures in all their variety ; and, secondly, to test the readiness
of the people concerned to accept the bargain to be offered to them which,
though necessarily involving the surrender of the whole of the common ‘lands
in consideration of the restoration of one-fourth of the same when irrigable,
was in details open to modification, Accordingly, in December 1899, Mr. Hailey,
the Assistant Sertlement Officer mentioned in the Bill, was appointed in that
capacity, and directed to arrange for the acquisition of the land in the Thal
required for the Sind-Sigar Colonisation Scheme. His instructions were full
and included (amongst other things) orders to make an inquiry into the various
rights connected with the lands to be acquired, and to propose for approval
the conditions (other than those mentioned in the Bill) which should be
included in the agreements to be taken from the people. Mr. Hailey submitted
his report in June 1900; it was reviewed Dby the Settlement Officer,
Captain Crosthwaite, in July 1900 ; by my hon’ble friend, Mr. Wilson, ds
Settlement Commissioner in October 1900 ; and by myself as Financial Com-
imissioner in February of this year. The Government very promptly accepted
the conclusions which had been arrived at by Mr. Wilson and myselt, with,
however, some criticisms which have subsequently been met. A draft form of
agreement was settled with the assistance of Mr. H. A. B. Rattigan as Legal
Remembrancer ; and Mr. Hailey, with the approval of Government, and in
anticipation of the passiug of the Bill, has taken agreements from all or some
of the shareholders entitled to make them in 108 villages. In 8 or 10 villages
all the shareholders have signed. In some 45 villages the two-thirds majority
required by the Bill has been actually or nearly attained. In other villages a
half or a third or some smaller proportwn of the signatures have been recorded.
The work of obtaining signatures is necessarily. a gradual one. Mr. Hailey
hegan to take signatares last May, and in the great Thal it was difficalt to
collect the people who were harvesting their crops on the river side. Now that
many of the villagers have already signed, it is hoped that Mr. Hailey will not
have much difficalty in securing the adherence of the rest. He reported his
proceedings on June 30th last, and has since been here, 2nd personally explained
them to the Select Committee. He has now returned to the Dera Ismail Khan
District to complete the work ; and I take this opportunity of saying that we
are much indebted to him for the zeal and industry which he has shown in
a very arduous task involving great patience and tact and much physical exertion
and exposure under conditions of a trying kind. T think he has conducted
the negotiations with judgment and discretion, and that the results so far
attained are very creditable to him.

“The Bill itself is of a novel character, and both as TFinancial Commis-
sioner and as Member in charge, I am largely responsible for the conrse, as
above described, which we have taken in regard to it. The resultis that before
asking this Council to pass the Bill into law, T have seen that its principles
have been practically tested on the spot by the work already dome. 1 hope
this procedure will be approved, and that the Council will accept the present
frame of the Bill which is designed to ratify all that has already been done by"
Mr. Hailey, no less than to enable him to complete the work in the Dera Ismail -
Khan District, and to empower others to do similar work, so far as may be
necessary, in the districts of Bannu, Shahpur, Muzaffargarh and Jhang.

“I have still to notice one most important point in the history of the
Bill since its introduction. Last cold weather my hon’ble friend Mr. Preston
made a tour in the Thal with results of which he will doubtless himself inform
the Council. I need only say just now that mext cold weather an Exccutive
Engineer will iuspect the Thal from an irrigation point of view {with reference
to levels, the percentage of sand hills and culturable level lands, the quality
of the soil 5“ the level culturable patches, and other similar points. I'racts
will be eettled for derailed survey, and the Exeentive Hugincer will be
aided by a ‘Revenue Officer in coming to conclusions as to the agricultural
capabilities ‘'of sudh tracts, and the land and water rates which might be imposed
upon them., :

|
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“With these remarks T beg to submit the Report of the Select Com-
mittee. I shall have something more to say in moving that the Report be
taken into consideration, and again in moving that the Bill as amended by the
Select. Committee be passed.”

The Hon’ble Mr. C. L. Tupper moved that the Report of the Select
Committee be taken into consideration. He said : *In moving that the Report
of the Select Committee be taken into consideration I do not propose to occupy
the time of the Council by any lengthy examination of the changes which have
been made in the Bill. 1t scems enough to say generally that they are in the
main the outcome of. the measures already described which have been very elabor-
ately devised to make the Bill as safe and as practical 2 measure as the unusual
circumstances of the case permit. In addition, however, to testing onr proposals
where their actual effect will be felt, namely, amongst the people of the Thal, we
have received and considered some acute criticisms made not from the primitive
point of view of the peasants aud graziers of the waste, but from the civilised
point of view of the accomplished lawyer, .

“ From this point of view, and T should add also with reference fo the
usual principles of administration, perhaps clauses 7 and 8 of the Bill call for
some comment.

“Clause 7 in substance enacts that the agreement of land-owners possess-
ing shares equal to not less than two-thirds of the whole of the land shall bind
the other persons interested. It will, I think, be admitted that this provision
is justified by the necessities of the case. It would be impossible to.allow small
recalcitrant minorities to obstruct a great public benefit such as that of the exten-
sion of perennial irrigation to the waste. Nor—sua si bona norint—is it for the
interest of possible dissentients that their objections should be allowed to block
the scheme. If the canal is made they will, equally with others and to the extent
of their rights, share in the one-fourth commanded land to be restored in con-
sideration of the acquisition of three-fonrths by Government; and the rights
restored to them will be far more valuable, in the case ‘at least of all permanent
rights of cultivation, than those extinguished. In fact no penalty will beimposed
upon them for their misguided obstruction. It will simply he overruled and
that is all,

~ “Clause 8 deals with the cases of absentees or persons under any dis- .
ability, such as minority, unsoundness of mind, or the parda. It is open to the
remark that the officer taking the agreements will naturally be anxious to secure
as wany signatures as possible, and that, this section puts in his hands the power
of nominating for the purpose of signature the representatives of persons, who,
for one reason or another, are nnable to sign : [ would ask the Council, however,
whether it is at all likely that the officer taking the agreements would nominate
men of straw to do his bidding ? The general answer, of course, is that nothing
of the kind is in the least likely to occur ; and that the officer in question may
be fully trusted to exercise without abuse the power which this section confers
on him. But besides this, 1 wonld call attention to the elaborate way in which
the Bill as now framed safeguards the rights of absentees and others who are
unable to sign.. Every oue who is interested and has not signed, either himself
or by deputy, or expressly refused to sign, gets a notice under clause 7 (4).
As the process of taking signatures (which is, as I have explained, a gradual one)
goes on, a proclamation is issued calling upon persons claiming rights to make
their claims ; and the Deputy Commissioner dealing with the claims made in
of the proclamation, has power to amend the list of signatories.

q!

¢ The real fact is that the whole question of signature by deputy is not
regurded by the peasantry from the lawyer’s point of view. Their disposition
is not to question our good faith in nominating one person to sign for/another,
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but our good sense in not at once accepting without demur the mere word of
any one who says he represents a father or mother or brother or mephew. ' We
eannot go quite so far as that ; but I may explain that there is nothing in the
Bill to prevent any one giving any one else a power of attorney to sign for him,
This will meet cases of persons who are sick or infirm, or who reside outside the
district ; and as Financial G issi I propose to d that the Governa
ment of India be moved to remit under Section 35 of the Court Fees Act the
whole of the Court fee leviable on any mukhtarnama presented for any purpose
of this Bill. Such facilities offered to the people for appointing their own repre-
sentatives to sign for them will go a certain way to meet the. theoretical objection
to the deputy being nominated by the officer who takes the agreement. If parda
women accept his-nominations, it will not be because they cannot make nomina-
tions themselves, In the case of minors or lunatics, his power of nomination
arises only if there be no guardian or manager duly appointed under the law.
It is also worthy of note that the orders of the Deputy Commissioner, or officer
empowered as such, passed under this section would be open to appeal, review
and revision, as are all orders passed by such an officer under the Bill, except
such as are expressly declared by it to be conclusive, This, I may observe, is the
effect of a new clause, clause 13, which we have-added to the Bill.

“ The effect of clause 11 (2) of the Bill is that when one-fourth of the
commanded land has been restored the remaining three-fourths will vest absolutely
in Government free from all encumbrances. In the one-fourth restored we pro-
pose to restore rights as far as possible identical with those held at the time of
the agreement by the persons bound thereby. I wish to point out clearly
that there are two classes of rightholders to ‘whom it will be impossible to
restore identical -rights. Pasture will give place to the permanent cultiva-
tion of canal-irrigated land, and the scattered and casual patches of melons,
of which a good deal has been written, will give way to more profitable crops.
The great physical change which the canal will bring upon the face of the
country will put.it out of the power of our successors 20 years hence to
give 'the graziers and the melon-cultivators the exact equivalent of what
they have now. In the area retained by Government their rights will be
extingnished. In the area restored the exercise of their rights will be impossi-
ble or much curtailed. As regards the melon-cultivators, where the rights
are sufficiently substantial to warrant their recognition, special concessions are
being made. "It is intended, in addition to restoring one-fourth of the total area
over which rights are to be acquired by-Government, to restore in compensation
for the extinetion of the right of melon-growing, an area equal to one-half of the
already recorded barani land. Of course where the rights are of merely nominal
_value nothing extra can be given in exchange for them. As to the graziers
whose occupation will be gone, I strongly commend their case to the Colonisation
Officer of the future. It will be necessary to deal with them specially as we have
dealt with the so called Janglis of the Chenab Colony, and as we intend to deal
with people who have any equitable .claims on the Government waste in the
Jhelum Colony. Assuming that an Indns Canal will eventually be made to
water the Sind-Sdgar Dosb, then in the distribution of .the sources of wealth
thereby obtained, the claims of pastoral people, whose pastures will be converted
into fields, will certainly deserve generous recoguition. It is because the attempted
restoration of exactly similar rights in the one-fourth area to be restored cannot
wholly do them justice, that I thus prominently commend their case to the con-
sideration of our successors.

"\ “T have not tried to exhaust the points on which some explanations
may be advisable, but 1 leave further discussion to my hon’ble colleague in the
Select Committee and to other Members of the Council.

« %1 beg to move that tlie Report of the Select Committee be taken into
consideration.” . o
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The Hon'ble Mr, J. Wilson, in supporting the moti_o’n,' said s T |"|my

“be ullowed ‘to add a fow words In further explanation of the treatment of

‘the rights of mortgagees proposed in the Bill. It will be observed thst the
-definitions of the words ‘land-owner’ and ‘right-holder’ have been so
-framed as to exclude the mortgagee. The effect of these definitions is to shut
+-out the mortgagee, as such, from the right to enter into the agreement contem-
plated by the Act, and yet under section 11 of the Act, when the canal has been

_ constructed and the restoration of one-fourth of the land has. been made by.the

Government to the owners, the mortgagee’s rights . as regards the three-fourths
retained by the Government will be entirely extinguished. It is obviously

.« mecessary that those rights should be so extinguished, as otherwise the Govern-

ment would not be able to give an indefeasible title to the colonists to whom the
lands retained by it will ultimately be assigned. The reasons why it has not
been thought necessary to give the mortgagee, as such, any say in the matter of

- this extinction of his rights are briefly these. . The .position of ‘a mortgagee is of

only a temporary nature. So long as the security he holds for the, repayment
- of the mortgage-debt is not lessened, he has suffered no injustice, and it would
-mot be equitable to allow him, the holder of a merely temporary right in the land,
-to have a say as to its permanent alienation. -There can be no doubt that the
money-value of the one-fourth of the land to be restored by the Government after
-the construction of the canal will be much greater than the present money-value
-of the whole of the land, and as the Bill and thé form of .the agreement which has
been adopted provide that the rights now held.in the whole of the land shall
:Tevive as regards the fourth part of it which will be restored, the mortgagee’s
security will be of greater value than it now is, and he will have no cause to
complain,

“The powers conferred by the Bill as: regards the determination of
boundaries perhaps call for further explanation. In these sandy tracts, boundaries
" are often very ill-defined, and disputes regarding them take a long time to settle,
1t is undesirable that the negotiations contemplated by the Bill-should be subject
‘to the long delays which would be necessary, if the Deputy Conmissioner had to
wait until the elaborate enquiries needed for a final determination for all purposes
‘of the boundaries of the land had been completed. He is therefore given by
section 4 of the Bill a summary power to determine the boundaries of the land
which is the subject of the agreement, and may, if he so chooses, accept for this

-.purpose the boundaries which have been already determined for revenue purposes,

and entered in the revenue-records ; and his decicion a8 to the boundaries is by
sub-section (8) of section 6 made conclusive so far as the purposes of this Act
are concerned, so that the title to be acquired by Government in the land may not
be impugned on the ground that the boundaries were wrongly defined.” The
same sub-section, however, provides that his decision ehall not affect the rights
“of persons other than the Government as between themselves, so that it will still
"be open to private persons to litigate in the usual manner regarding disputed
“boundaries, as between themselves, notwithstanding the Deputy Commissioner’s
decision.

- “ As I have had some share in the actual negotiations with the land-owners
“of the Dera Ismail Khan Thal who are being asked to surrender a portion of their
rights to the Government in order that it may become financially possible to
construct this great canal, I may be permitted to make a few remarks on the
attitude of the people regarding the matter. TFor many of them, living as they do
in a desert region of sand-hills, many miles away from any river, it is difficult to
believe that some day a cinal may be brought from the Indus to irrigate their
‘borren wastes. Though their rights of pasturage and of melon-growing are of
insignificant money-value, they cling to them tenaciously, and” when I first
‘snunded the land-owners of the Shahpur Thal on the subject, they with oneaccord
‘declared that they would rather have no canal at all, their chief objections beiny
"that there would be no sand-hills left on which they could grow theirao ous, ang
that they would often have to drive their cattle a long way round in /
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a bridge by which they might cross the canal to their ‘usnal pabture-grounds !
Since then no doubt the news of the extraordinary prosperity conferred on’ their
fellows by the Chenab Canal has renched their ears and helped to remove their
objections, but the assent of the residents of the Bhakkar and Leiah Thal to: these
agreements has been chiefly obtained by the patient tact with which Mr. Hailey
has explained to them the full effect of the agreements on their rights, and: the
care which has been taken to safe-gnard their interests, both present ‘and fature.
In this connection I may point ont that under these agreements the surrender: of
the land to the Government will not take place until the construction of the canal
has actually been begun, so that until that time there will be no interference with

the rights and customs of the people, and life in the Thal will go on a5 if this -

Act had bever been passed.”

The motion was put and agreed to.

The Hon'ble Mr. C. L. Tupper moved that the Bill as amended be
passed  He said : « “In moving that the Bill as amended be passed, I wish to
say thet there appear to be two very substantial reasons for the course proposed.
First, it is the people of the Thal who are affected by this measure, and its
general outline has been known to them for eight or nine years, Moreover,
Mr. Hailey has now been-amongst them for nearly two years, and has made it his
constant endeavour to explain to them in yrreat detail both the intentions of Gov-
ernment, and what they are themselves asked to do. Nao further publication or
further official discussion of the Bill' would give them any better information than
they have already. .

“ Secondly, as I have explained, Mr. Hailey's work is not yet quite com-
pletp. It has been necessary to leave him without full \legal authority for what
he is doing, for a certain time, while the experience needful to give this measure
its final shape was being accumulated. But now that we are satisfied that this
experience has been gained, it is obviously proper that the necessary legalisation
of his proceedings, and of the like proceedings of any officer who may follow him
in the Thal or any other tract subject to the Bill, should be effected with as little
delay as possible. : ‘

¢ For theee reasons the Select Committee has not recommended any repub-
lication of the Biil."”

The Hon'hle Mr. S. Preston supported the motion. He saldy “I
shall not detain the Conmncil long, but the few remarks ‘I have to make may
be useful, especialiy what 1 shall say with regard to the fepsibility of con-
structing a large canal in the Sind-Ségar * Thal,” as on the possibility of doing
s0 the necessity for acquiring the land, for which this Bill provides, will
depend,

#Tt is not necessary Government should own the land becouse it will
thereby et a greater return for the canal from it, but because experience on the
Chanab Canal has shown the inability of the villagers to obtain the tenants for
lagge tracts which would enable it to be developed with any degree of certainty
or rapidity.  The object of acquiring the land is theréfore to ensure the success
of any canal not to increase the return per acre irrigated fromit, 1 do not
think thatany one can hold that the acquisition of the land is 2 measure of
confiscation, Na one ever paid anything for the land ; it was merely recorded ih
the name of the village community at a previous settlement. Moreover, the value
of the one-fourth, which is to be surrendered to the community, will be increased
20 fold at,lenst ; this has been amply shoyn by the increase in the value of lands
on the “*r cavals in the Province,

- considerativ
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. “The feasibility of constructing a' large perennial canal in the * Thal®
has only recently been questioned. Ever since 1 have been in the Irrigation
Department, now over 31 years, I have hoard of the great Sind-Sigar Canal which
would some day eclipse in size all those constructed before it. 1 find that many
of my predecessors have written Notes on the subject, and even His Excellency
the Viceroy in his Minute on the formation of a new Frontier Province" alludes
2o the Sind-Ségar Canal which will bring 13 million acres under irrigation. It
hhas been always known that there is a good deal of saud in the ‘Thal,’ but I
am unable to find that any of the Chief Engineers who have written Notes on
:'lf subject have actually visited the country and seen for themselves what it is

ike.

“ The near approach of the completion of the Jhelum Canal rendered it
mecessary that arrangements should be made for surveying the ¢ Thal’ in detail
20 as to permit of the preparation of a scheme and estimate for ‘the construction
of a'large perennial canal to irrigate it, as it was thought that this would occupy
4 or 5 years at least, With the “object therefore of formulating proposals for
this survey in February last, I rode from Sahiwal ‘in the Shahpur District to
Bitti and Dhullewala in the centre of the ‘ Thal.’ The tract I traversed seemed'to
me so unpromising from au irrigation point of view that I considered it absolutely
necessary I should see something of the western, and what was reported to me
to be the better, side of the Dodb, and I therefore made a second trip down the
Sind-SAgar railway riding out at various places at right angles to it. In this
manner I ‘was able to obtain a cursory glance at a considerable area. ~ At the same
time I deputed a senior Executive Engineer to ride right across the Dodb from
Bhakkar to Jhang and to report to me the condition of the country froman
irrigation point of view. I am bound to say that his report and my own
observation are most unsatisfactory as regards a very large portion of the country.
The sand-hills are immense, and it is open to very serious doubt whether a canal
can be .made and maintained in it R

“# Another point which was brought very prominently to my notice wos
the extremely poor quality of the soil. I was told everywhere by the present
cultivators that without manure no_crops could be grown, and. this is certainly

uite true of the present cultivation from wells, Whether the liberal waterings
which will be possible from a perennial canal will take the place of manure no
one was able to téll me ; it is well known that the Indus silt has not the reputa-
tion for fertilizing qualities that the Jhelum or even the Chenab Rivers have.
It is obviously most important that the feasibility or the reverse of irrigating
this tract should be decided as soon as possible ; it bas therefore been decided,
as mentioned by the Hon'ble Mr. Tupper, that a reconnaissance in detail should
be made during the coming cold weather by a senior Canal Officer : he will
survey and level a certain arvea in each different class of country met with in
the ¢ Thal.” Tt is:also proposed to have specimens of the soil analysed and the
opinion of the Agricultural Chemist. to the Government of Indin obtained as to
its ‘capacity for growing ordinary crops without the aid of manure, The
Engineer will traverse the whole of the Dob and classify it, calculating, from
his surveys, the exact proportion of culturable land in all the various classes,
and in #ix months’ time it should be possible to determine in which portion of the
country it will be practicable to construct and maintain a canal and in which
it will be impracticable to do so. If, as I fear, there are considerable areas in
which the construction of a large perennial canal is impossible or that the soil
on examination turns out to be such as is unlikely to repay cultivation or to
attract colonists, it may be possible at po distant date for Government to
announce the result and to definitely inform the villagers concerned that the
common land in those villages will not be required by Government for the
purposes of a canal and this Bill, as far as they are concerned, will be dead.
within 6 or 8 months of its hirth.

% The action taken under the Act will, however, have injured no one,’
and T have therefore only to add that.I support the measure.” /

/

/
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. The Hon’ble Raja Pandit Suraj- Kaul .alto supported the motion. He
said 1 As Iam specially interested in the colonisation of the Sind-Sfignr Dosh 1
think it a happy opportunity that I am to-day present in this Council which has
et for the purpose of effecting that scheme. .

. “Asa Member of the Viceroy’s Legislative Council on the day when
the India ‘Budget was passed at Calcutta in March 1899 L spoke about Fanine
Relief, and I invited the attention of His Excellency the Viceray in Couneil to the
r(n)mn;lv advantages that would accrue from the construction of the Sind-Sdgar
Capal, .

“ Moreover, I may say that no other officer has been in charge of the Thal
“Sub-Division, Mianwali, for a longer period than mygelf. Thus having a“personal
knowledge of the locality 1 can emphatically affirm that the Sind-Sfgar Doab
Colonisation Bill which has to-dny been presented before Your Honor for approval
‘will prove most beneficial to the Government and the people:

“There. are in general very large areas  of land attached to Thal villages
which do not produce any considerable income to the land-owners who cannot
bring the same under cultivation and at the same time find- these areas far more
than their needs and wants require. However, in years when there are good and
timely rains o good deal of the area of the 'village is cultivated for Kharif crop,
and the outturn is also ample, so much so that people are able-to pay off the
Tevenues and to maintain themselves for the next two or three harvests ; but even
then a very large tract of land remains as usual in an uncultivated state, being as
it is beyond the power of zamindars to bring such tracts under cultivation. For
example, take Van Bhuchhran, one of the villages of the Ilaka Thal in Tuhsit
Mianwali. More than ten lakhs of kanals of land constitute the area of the village -
as entered in the Settlement Records, and even in the best years when the rains
are plenty and timely, the land-owners are not able to cultivate even one-hundreth
of this land and they cannot get any material .profit out of it except 8o far as it
is useful for grazing cattle belonging to themselves or their neighbours,

“ Similar is the condition of villages Vankella, Harnanli, &c., of the That

Ilaka. The land of the Thal is of superior kind but, just as in the Muzaffargarh

. District; there is no Soma-water in it. The land is at o high level from .the

surface of the water- as is sufficiently proved by the wells of Van Bhuchhran

and Vankells, and the fertility- to the soil can be judged by examining the

products of the Thal tract.” The Thal lands of Ilaka Bhakkar are nearly similar
to those of Mianwali Thal,

“If the measures proposed in the Bill be adopted, then the zarindars will
undoubtedly be enriched by the product of the oil attached to them when the
land is irrigated by a permanent flow canal, :

¢ Moreover, they will be saved from those hardships and miseries to which
they are at present liable in dry seasons. It is usual in the villages of the Thal,
in time of famine, for all the men and women with their children to leave  their
Jand and wander in different places seeking work and often begging their food.
But when the news of the falling of the rains in their country reaches them they

}-émrn to it.

“When the land-owners and the inhabitants of the Thal who are the people
affected by the present Bill fully realize its advantages and actually reap the
benefit themselves and see their neighbours in a prosperous state, then they will
surely and certainly feel grateful to the Government for the passing of the Bill
now before Your Honor,

R

“ ;\therefore, }nppo:f, this Bill and recommend that it may be passed.”

\
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The Hon'ble Mr. J. McC. Douie then said :—* The only point in the Bill,
which seems to me doubtful and ont of which legal difficulties’ may spring is the
exclusion of mortgagees, and especially of mnortgazees with possession, from the
definition of ‘land-owner’ and ‘right-holder.” ¢ Land-owner’ under both the
Land Revenue and Tenancy Acts includes a mortgagee with possession, QObvi-
ously a land-owner who signs an agrecment under the Bill can only sign away his
own rights. He cannot do anything which will legally affect the rights of a
mortgagee. [ understand from the remarks of the Select Committee iwith
reference to clause 2, sub-clause (c), and clause 11, sub-clanse 2, that the fact is
accepted that the land surrendered to Government will, as the Bill is drafred,
remain subject to any existing mortgage. A considerable time, perhaps eight
¥ or ten years, mnay elapse hetween the surrender of the land to Government
f‘\:“." clause 5 ()], snd the retura of one quarter of it to the land-owner
2y ¢ section 5 (¢) 9 During that period the mortgagee with possession will have an
i undoubted right to refuse to give it up. And were it otherwise it would not he
fair to deprive him of the owner’s profits, that is, of the interest on the loan, for
cight or ten years, On these grounds [ was inclined to propose both in the in-
terests of Government and of the mortgagee to amend clause 2 (c) by substitnting
for the words ¢ but does not include a mortgagee thereof’ the words ‘and a mort-
gagee who is in possession of land or in legal enjoyment of any share of the profits
thereof” But F understand from my hon'ble friend, who is in charge of the
Bill, that, while Government dgsires to have the power of exercising full control
over the land at any time during the excavation of the canal, its occupation of
Jand will in fact by o very gradual process, as there is no intention of actual
interference with the possession of any picce of land by a mortgagee or any
ope else till such interference is really necessary. Under these circumstances
it is only necessary to guard agninst wrongheadedness on the part of a
mortgngee. I therefore move that the following additional proviso be inserted
in clanse 6 .(1) :—

. 44 Provided farther that as against Government n mortgagee of land which
is the subject of an agreement executed under the provisions of this Act shall
hot be decmed to have my right in respect of such land.’ "

The Hon'ble Mr. C. L. Tupper, speaking in support of the amendment,
said :—* I have no objection to the amendment propoged by the Hon'ble Mr. Douie,
though I would not have accepted a suggestion that we should make mortgagees
parties to the agreements.  That would have infringed the principle of the Bill,
As the Hon'ble Mr. Wilson pointed out, we deal with permanent rights over the
land and nequire them for Government. We do not concern ourselves with the
rights of persons infer sc except in so far as it is necessary to clear from all
encumbrances the three-fourths of the total land which the Government will
retain for itself,

“The Hon'ble Mr. Douie is quite right in supposing that 8 or 10 years
may clapse between the commencement of the constrnction of the canal and the
date of restoration of one-fourth the total area surrendered as commanded land.
‘During that period we intend that mortgagees shell have exactly the same rights
‘as herctofore until it is nccessary to disturb them. Colonisation will not be
effected as it were by the wave of a imagician's wand. It will be a gradual
process here as clsewhere,  Gradually the branches of the canal and the water-
conrses will be epread like a net-work over the country ; and as land becomes
irrigable colonists will be called in and the surrender of three-fourths the total
area made effectual by the restoration of the remainder. It is quite true—and I
admit to this extent o slight flaw in the Bill which the scumen of my hor “ble
friend has detected—that a recalcitrant mortgagee in possession might turn %ipon
us when the canal was under construction and refuse to give up any part 5 his
holding for the construction of a branch or water-courses of the canal. In euch
‘a case under the Bill as it stands we might have been compelled to have recourse
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The Hon'ble Mr. J, McC. Douie then said :—* The only point in the Bill,
which seems to me doubtful and out of which legal difficulties may spring is the
exclusion of mortgagees, and especially of mortgagees with possession, from the
definition of ‘land-owner’ and ‘right-holder.’ ¢ Land-owner ' under both the
Lend Revenue and Tenancy Acts includes a mortgagee with possession, Qbvi-
ously a land-owner who signs an agreément rnder the Bill can only sign away his
own rights. He cannot do anything which will legally affect the rights of a
mortgagee. [ understand from the remarks of the Select Committee with
reference to clause 2, sub-clause (c), and clause 11, sub-clause 2, that the fact is
accepted that the land surrendered to Government will, as the Bill is drafred,
remain subject to any existing mortgage. A considerable time, perhaps eight
or ten years, may elapse hetween the surrender of the land to Government

clause 5 (a) ], snd the retura of one quarter of it to the land-owner

section 5 (b) ]. - During that period the mortgagee with possession will have an
undoubted right to refusc to give it up. And were it otherwise it wonld not he
fair to deprive him of the owner's profits, that is, of the interest on the loan, for
cight or ten years. On these grounds | was inclined to propose both in the in-
terests of Government and of the mortgagee to amend clause 2 (c) by substituting
for the words ‘ but does not include a mortgayee thereof’ the words *and a mort-
gagee who is in possession of land or in legal enjoyment of any share of the profits
thereof.’ But Ip understand from my hon'ble friend, who'is in churge of the
Bill, that, while Government dgsires to have the power of exercising full control
over the land at any time during the excavation of the canal, its occupation of
land will in fact by a very gradual process, as there is no intention of actual
intorference with “the posscssion of any piece of land by a mortgugee or any
one else till such interference is really necessary. Under these circumstances
it is only necessnry to guard agninst wronglieadedness on the part of a
mortgagee. I therefore move that the following additional proviso be inserted
in clause :6 (1) :—

. ** Provided further that as against Government a mortgagee of land which
is the subject of an agreement exccuted under the provisions of this Act shall
not be deemed to have my right in respect of such land.”

The Hon'ble Mr. C. L. Tupper, speaking in support of the amendment,
eaid :—“1 have no objection to the amendment proposed by tho Hon'ble Mr. Douie,
though I wonld not have accepted n suggestion that we should make mortgagees
parties to the agreements.  That wonld have infringed the principle of the Bill,
As the Hon'ble Mr. Wilson pointed out, we deal with permanent rights over the
Iand and acquire them for Government. We do not concern onrselves with the
rights of persons infer sc oxcept in so far as it is neccssary to clear from all
encumbrances the three-fourths of the total land which the” Government will
retain for itself,

 The Hon'ble Mr. Douic is quite right in supposing that 8 or 10 years
mny clapse between the commencement of the construction of the canal and the
date of restoration of one-fourth the total arca surrendered as commanded land,
‘During that period we intend that mortgagees shell have exnctly the same rights
‘ae heretofore until it is necessary to disturb them. Colonisation will not be
cffected as it were by the wave of a magician's wand. It will be o gradual
process here as clsewhere.  Gradaally the branches of the canal and the water-
conrses will he spread like a net-work over the country ; and as land becomes
irrigable colonists will be called in and the surrender of “three-fourths the total
area made eflectual by the restoration of the remainder, It is quite true—and I
admit to this extent a slight flaw in the Bill which the ccumen of my hor ‘ble
friend has detected—that n recalcitrant mortgagee in po on might tarn %ipon
us when the canal was under construction and refuse to give up any part Tf his
holding for the construction of a branch or water-courses of the canal, In snch
a case under the Bill as it stands we wight have been compelied to have recourse
. .
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to the Land Acquisition Aet, At the same time it is highly improbable that

any mortgagee would be so ill advised, as he would thereby cut himself off

from the means of vastly improving the value of his security,—the one-fourth .
restored in which his mortgage rights would remain being immensely more
valuable than the unirrigated land ovér which his rights obtain at present. Still

a8 2 measure of precaution against such a possibility I welcome with pleasure-the. .: -
smendment proposed by my Lon’ble friend. .

Tt will fit in perfectly well with the frame of the Bill. The mortgagee. "
will either claim or not claim under the proclamation, If he claims, the proviso:
now proposed will compel the Deputy Commissioner to reject his claim as against-

overnment, His rights as against his mortgagee will remain entirely unaffected. -
If he does not claim, then he is in the position of a person who has omitted to
present 2 notice within the time allowed ; and in either case the agreement will be.
binding as against him so far as the rights to be acquired by Government are.
. concerned. This will appear clearly if clanse 10 (1) (4) of .the Bill be read with
clause 6. For these reasons, therefore, I think that the amendment proposed may
be adopted.” o

The motion-to further amend clause 6, sub-clause (1), of the Bill a8
proposed by the Hon’ble Mr: J, McC. Douie was then. put and agreed to. .

His Honor the President said that the motion before the Council was' that -
the Bill as amended be. passed.

‘The Hon’ble Mr, J, Wilson spoke in support of the ‘motion. - He said -+

“ Notwithstanding' the weighty remarks which have been made by the Hon'ble: -

Meiber opposite (Mr. Preston), I do not despair -of the ultimate construction :
of this great irrigation work. . I have seena good deal of the tract which will
be commanded by the canal, and can appreciate the difficulty of constructing.
and maintaining & system of irrigation channels among its sand-hills and the

comparatively small direct return that is to be expeécted from it, But I cannot’:
believe that the Government of this country will long be content to see the watera:
of the mighty Indus rolling uselessly to the sea, when by turning them on to
this vast desert tract they could convert it into a region producing food-crops
by the million of acres, capable of supporting in prosperity hundreds of thousands
of peasants, or that they will be ‘deterred from the execution of this great and
beneficent project by cousideration only of the small return of direct net profit
it may give on the capital expenditure ; though even from that point of view I
believe it will be ultimately found to be financially profitable to the State, In
any case I am of opinion that we should, by passing this Bill into law, make it
possible to construct the canal at some future date, and not, by allowing it to
- drop, lay ourselves open to the charge of having missed a great opportunity. |

¢ For these reasons I beg leave to support the motion.”

The Hon'ble Mr. C. L. Tupper, speaking by way of reply, said : “ I am "
sure the Council has listened with much .interest to- the moderate and guarded
exposition of the facts of the case, as they appear to him, with which my-hon'ble
friend Mr, Preston has favoured us. I understand not only from what my
hon’ble friend has now said, but also from a perusal of records that after his <
visjt to the Thel my hon'ble friend was persuaded that any very large’ scheme of
irrigation is impracticable owing to :the enormous proportion of sand-hills to
culturable l2nd, and came to the conclusions that the greater portion of the
53 million acres which it was hoped would come under canal irrigation is hope-
§ ssly sandy, and thai the maximum, area likely to be brought under.command is
shme_ 575,009 zcres. Even that area, 1 may observe, involves a considerable
®sztion scheme, the Government waste land in the Jhelum Canal now about:
pened being only 540,000 acres, :

Tt is with Mr. Preston’s full concurrencé that thesé conclusions “will be
& this cold weather in the manner 1 have already described.  If, however,
are such as Mr, Preston supposes them 16 be,” how, it miay be asked,

»
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dogs it happen that the Government has.taken up this scheme at all ? . The reply .
is_that Government has been acting on the advice of Mr. Preston’s responsible
predecessors; My hon'ble friend says that though the possibility of irrigating
the Thal has been discussed for 30 years.there. is no record of any inspection. of
it by a Chief Engineer. I must admit that I have not found any such record ;.
but I find that Mr. Garbett, who reported favourably on such possibility in 1871, was
then a Superintending Engineer, and he did visit the locality. Not much store,
however, can be laid by this, for his actual words are ‘it would be useless to pre-"
pere an estimate without greater knowledge of the levels.and of the country than a
hurried visit has: enabled ‘me . to obtain. . Further, - it has. been stated by,
Mr. Beresford, as Chief Engineer, that surveys were carried out by the Irrigation,
Departmentin 1872 and that levels were taken by the Revenue Survey Department,
shortly afterwards.. Colonel Ottley, in 1892, recorded that. ‘from an Engineering:
point of view the project is a perfectly feasible. one.! Having regard to maps and.
levels Mr. Beresford held a few years ago that nearly the whole country .would
be easily ded by any weﬁ designed system of irrigation; channel

* tThese opinions may be cited to justify the action of Government, but of
course” they do not alter facts, We have to face the facts, whatever they are ;
and it'is my duty to justify the passing of the Bill even if the facts are as.
infs able to the prospect of any iprehensive scheme of irrigation . as.
my, hon’ble friend believes them to be. :

“This, I think, it is not difficult to do. My general reply to my hon'ble
friend is that the Bill is either absolutely necessary 'or absolutely harmless. If -
no canal from the Indus is ever constructeé to’ irrign'te the Thal, the agreements
to- surrender lands have no effect 'and the rights of the people remain entirely
yndisturbed,, This is secured by section 5, proviso (a) of the Bill, which enacts
that the agreements shall take etfect’ only on and from the date on which the
excavation of a permanent flow canal from the Indus shall be’begun in the Sind-
Ségar . Dogb. "If a canal is constructed, but with only such limited command of -
nntirrignble area as the Hon'ble Mr. Preston anticipates, then again no  harm is
done : for the agreements relating to lands not required for colonisation would be
cancelled by Government. But to the extent to which colonisation may, in the
sequel, prove possible, to that extent, whatever it be, whether 500,000 acres
or 5 million acres are commanded, the agreements to which the Bill gives
validity, or legal provisions equivalent to the agreements, are ahs_olntely necessary ;.
for without legislation of some kind the land could not be acquired ; and without-
the acquisition of the land, isation would be i bl

« Moreover, even supposing the proportions of the Sind-Ségar scheme
shrink to the dimensions prophesied, the policy of colonisation which, in a sense,
this Bill expresses, remains unaffected. Sir, when you resign your bigh office
a few months hence I hope it will dwell in the public recollection that the last
ten years, of which your term of office now covers nearly five, have been, in
this Province, emphatically the era of colom§utlon. ..An experiment unique in
the history of India, indeed 1 may say unique in the history of any couutrcy, has
had an estraordinary, an- almost unhoped for success, Oun the Chenab,
Canal what was once a desert has now a population of 792,000 souls. We have
smaller colories ¢lsevhere—the Chunian, the Sohag-and Para and the Sidhnai
colonies. The Jhelum  Colony, too, is to be started this. winter. When I
addressed this Council on the subject of the present Bill . two. years ago it . was
stipposed that the Sind-S4gar Colony would probably be the next after the Jhelum ;
but thanks to the ability and energy: of- my. hon’ble friend, the -scheme for the
Yower Bari Doab.or Montgomery Canal has now taken shape and we have the
promise of another colony of some million and a half acres—all but. 840,000 acres

being Government land—in the:Ravi Tahsils gf the ;Muntgomery ,District and .in
X part"of the adjoining district of Moolt.n.n‘ It :is ,wh‘lsgered,v or perhaps I should
.say openly alleged, that the Punjab will lose some of its_prestige when shorn of
pearly all the frontier districts.. Sir, T bave no:fear “for tl:e' prestige of. this

Province while—to say nothing whatever of this Sind:Sdg can pojit
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0 an area comimanded or about to be commanded by Punjab canals of more than
4 million acres on the Clienab, more than a million acres on the Jhelum, and
more than a million and a half acres in that new scheme for a Sutlej Canal to which
T have just alluded. Mach of our work consists in the laborious and usually.
thankless ‘task of obstructing ill deeds or mitigating their evil quences ; but
in this business of colonisation, which has red d a bit of the East at any rate-
from the reproach of immobility, we can feel that we are undoubtedly promoting
the welfare of masses of our fellow-men.” Personally I rejoice that,” in common
with some other Revenue Officers, I have.a share, small and humble thongh it be, .
in this great and beneficent undertaking, Surely, Sir, it must be a matter of
profound satisfaction to you that as Financial Commissioner and Lientenant
Governor your own share in Punjab colonisation has been a very prominent one.
But if Punjab canals and Punjab colonisation are the watchwords -of Punjab
progress, Revenue Officers will not forget that this unexampled social departure,
which has snrprised and gratified all interested in the welfare of this Province;
is primarily due to'the skill and energy of those who have given us the canals,
This Bill js the first of the Punjab Colonisation Bills, and I do not think it will’
be the last of them. And when on any piblic oceasion we have, as we have to-
day, to refer prominently-to. Punjab colonisation, I believe, Sir, that you will
agree with me that it is well we should remember what great oredit is due to the,
Irrigation Officers, without whose professional knowledge and unremitting,
exertions we should never have had any colonies at all. .

““With these remarks I beg leave'to'move that the Bill as amended be
passed.” )

His Honor the Presidentsaid: *I have only a few remarks to make
before putting the motion to the vote-of the Council. ~ The Bill has been for nearly
two years before the public, and during this time there has been no attempt to
impugn the principle which the Hon'ble Mover, Mr. Tupper, and myself werd.at
some pains to justify at the meeting of this Council held on the 2nd November
1899, It may be taken for granted that there is nothing of importance to be’
urged against it. As explained fully on that occasion, the object is to secure to'
Government a valid title in lands voluntarily surrendered for the purpose of colo-
nisation by the majority of the present holders, the transfer only taking effect
when the canal which is to render that colonisation possible is actually under-
taken. The necessity of ‘securing this title arises only in event of the canal
being constructed. If a canal is constructed, it is of supreme importance that
Government should have the control of a sufficient area for colonisation purposes,
In fact without the aid of this Bill the Sind-Ségar Canal cannot be contemplated
at all in the near future, .

‘The doubt.thrown upon the feasibility of the canal by the present Chief
Engineer would be a reason for at all events postponing the present measure, if it
committed us to anything independently of the ideration whether the canal
¢an be made or no.  This it does.not do, If there is no canal, the Act will be in-
operative, and the only untoward result will be the expenditure to no purpose of a
certain amount of valuable time. On:the other hand, if the canal is ever pos:
sible, it will then be found that the measures we have taken in passing this Bill
and taking agreements from the owners of common land will have removed one
of the great obstacles to its coristruction.. Common prudence therefore points to
‘our proceeding to pass the Bill. ~The survey which is proposed during the ensu-
ing cold weather can alone determine whether the Sind-Sdgar Conal can be
undertaken with the same prospect of success as has attended recent developments

2\ of canal irrigation in the Pimjab, - Even if the verdict is at first unfavourable, it
’Xiroes not seem altogether vain to express a hope that in view of the splendid pro-

ress of Canal Engineering Science which we have witnessed in the last half
tury, a time may come when that. verdict may be reversed, and the difficulties
\ : s
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removed. The system of irrigation practised by Native Governments which pre-
ceded British rule in the Punjab has been replaced by methods of a totally differ-
ent character eo far as the great perennial cannls are concerned, and even the
sand-hills of the Thal may largely yield to the science of the future even if they
defy our present resources.  That the waters of the Indus will one day be carried
i in o perennial canal over no small portion of the vast area which is now barren
y and useless for cultivation or pasture I venture to predict, oud in thot case our
vied present action will be amply vindicated.”

S The motion was put and agreed to.
. ADJOURNMENT.
The Council adjourned sine die.
Srama : } H. A. B. RATTIGAN,

The Tth Qctober 1901, Secretary to the Legislative Council of the Punjab.

Paniab Government (Branch) Press, Simla—16-10-01—280.
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PUNJAB GOVERNMENT. )
LEGISLATIVE DEPARTMENT. R

Abstract of the Proceedings of the Council of the L:bb!euanl-(?owrnor of the

_ Punjab, assembled for the purpose of making Laws and Regulations under

the provisions of the Indian Councils Acts, 1861 and 1892 (24 and 25 Vicla
Cup. 67, and 55 and 56 Vict,, Cap. 14). .

THE Council met at the Council Chamber, Government House, Lahore,
on Friday, the 17th January 1902, :

PRESENT :

His Honour Sir WiLLIAM MACKWORTH YOUNG, K.C.S 1., Lieutenant=
Governor of the Punjab, presiding. .

The Hon'’ble Mr. C. L. TUPPER, C.S.1.

The Hon'ble Mr. J. McC. Doutg, I.C.S.

The Hon'ble Sir Nawéb IMAM BAKHSH KHAN, K.C.LE.

The Hon'ble Kanwar Sir HARNAM SINGH, K.C.LE,

The Hon'ble Mr. D. P. MASSON, C.LE.

The Hon’ble Colonel J. B. HUTCHINSON.

The Hon'ble Mr. J. WiLsoN, I.C.S.

The Hon’ble Mr. R. CLARKE, 1.C.S.

NEW MEMBERS.

The Hon'ble Naw4b Sir IMAM BAkHSH KHAN,. the Hon'ble . Kanwar
Sir HARNAM SINGHY the Hon’ble MR. D. P. MAssoN, the Hon'ble Colonel
-J. B. HUTCHINSON, the Hon’ble MR. J. WILSON and the Hon’ble MRr. R.
CLARKE took their seats in Council,

PUNJAB REGISTRATION OF TRANSPORT ANIMALS BILL.

The Hon'ble MR. WILSON moved for leave to introduce a Bill to provide
-for the periodical enumeration and rqgistration of animals in the Punjab fit, or
ordinarily used, for the purposes of military transport, and for the compulsory
acquisition of such animals in time of war, anc! for impressment of the same for
hire for purposes of military transport at any time. He said: “I have to ask
for leave to introduce a Bill to provide for the registration of transport animals,
for the compulsory acquisition of such animals in time of war, and for impress-
ment of such animals for hire for military purposes at-any time.

“In all countries it is found necessary in time of war to.employ a very
large number of animals for the purpose of transporting material and supplies for
the armies in the field, and when war has broken out or is threatening, it is of ex-
treme importance that the resources of the country in the matter of_ammals fit for

. transport should be made available for military purposes with as Im]e delay as
possible.  The armed nations of the Continent of Europe have found it necessary,
. as one of the measures required for the defence of their security, to give legisla-
tive authority to the executive government to take possession of any transport
animals that may be needed for military purposes, and a careful and elaborate
system of registration of such animals is- maintained so that there may be no
. delay in making them available for employment whenever required.
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“The Punjab, standing as it does on the north-west frontier of India,
facing a mountainous.country inhabited. by warlike and turbulent tribes, has
roved no exception to the general rule. Since it became part of the British
Empire, half a century ago, it has on several occasions been called upon to
furnish_transport for .armies .fighting beyond the border, and the people of
‘the Punjab have always loyally responded to the call, and have not “only" offered
“brave recruits to ta{e‘ their place in the fighting line, but have acquiesced
in the demand made upon them to furnish transport for the needs of the
army. Impressment of animels for military purposes is, therefore, an immemorial
custom of the Punjab, and may be said to form part of the Common Law q
of the land. It has not, however, hitherto been legalised by any positive’
enactment, and the want of such an enactment has often been greatly felt.
‘Although, as [ have said, the people of the province generally have always
in time of war placed their animals at the disposal of the State, a certain
number of them have usually attempted to evade their share of the common
burden, and for want of clear legal power it has been difficult for the officers
of Government to insist that such persons shall accept their due share of the
inconvenience which is inevitable when military operations.are in progress, and
not throw it on to their more loyal neighbours.” Again, experience has shown
that the want of a proper system of registration of animals fit for transport leads to
a great waste of time, when time is of the utmost value, and to unnecessary hard-

.

ship to the people. When a military expedition has to be undertaken, a sudden §
call is made’ upon local officers to produce a large number of transport animals. o
These officers have statistics which show approximately the number of animals et
of each class in the different parts of their districts, but they have no means of I gl
knowing which of these are' fit and which unfit for transport purposes. The l nate]
result is that although instructions are issued to the collecting officers to send 7]
in only those animals which are fit, a very large number of unfit animals are [
collected and sent to the passing centres, where they are often detained for days e
until they can be inspected by a Transport Officer, and many of them are T
ultimately rejected. Some alleviation of the hardship thus caused to the owiers C
of the rejected animals is attained by the grant of subsistence allowance for the ]
animals $o detained, but it is i ible to award adeq p ion in 1 ¢&en
such cases, and ‘the want of system entails unnecessary expense and trouble | p \
‘both on Government and ‘the people. This Bill, therefore, not only legalises | ,L,fﬁ
the old-standing and necessary custom by declaring that the Government may ; i‘ml"
at any time impress for hire on reasonable terms any animals required for I z\' “{:Ed
purposes of military transport, but provides for a ‘system of enumeration and | ] N
registration of animals fit for transport to be carried out at leisure in time of ‘)m ?5
peace by qualified officers. It also—on the analogy of the Land.Acquisition I i
Act, under which land required for public purpeses, such as a railway or canal, ut i
can be taken up-by Government on payment of reasonable compensation without i i

|

i

-‘the consent of the owner—provides for the compulsory acquisition in time of war, i
-on payment of a fairprice, of any animals which Government may decide to pur-

¢hase instead of impressing them forhire. To estimate the fair price of an animal [
is a-matter requiring not only skill and experience, but time, and if this were left L
- over until troops were actually being mobilised, when everything has to be done kg,
at high pressure, it would be certain to result in de{ay and in mistaken ” i,
estimates of the value ‘of the animals to the loss in some cases of Government iy
and in others of the owners whose animals were being compulsorily i di’mnd
acquired. Tt has, therefore, been provided inthe Bill that the Transport Regis- i Sty
tration Officer may at the time of making his enumeration draw up a list of those b
animals which he considers might be purchased in case of war, and price each g,
animal at its market value. This price he will announce to the owner and ask ;!&z:'
him if he agrees to sell his animal at that price in the event of war. If ‘the owner dffwf}
agrees, the animal will be branded, and when war is threatened Government will i )
" be entitled to at once take possession of the animal so branded and registered, | U:J‘]]
on payment of the price already agreed upon with'the owner. The Bill gives no | Mk?n
power to brand any animal " without the owner’s consent, but toinduce him-to : M"k
Th
|
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give his consent it provides that no animal so branded shall be liable to seizure
for hire at any time, so that if Government desires to make use of such registered
.and branded animals it must buy them outright at the price. already agreed upon;
cunless of course the owner consents to let them for hire. Tf an owner refuses to
.accept the offer. made by the Transport Officer and to allow his animal to be
branded, it will remain liable to impressment for hire at any time and to be com:
pulsorily purchased in time of war at the price at which it may then be valued,
;Plus 15 per’cent,, which—again on the analogy of the Land Acquisition Act—it
is proposed to. allow in consideration of the owner's being compelled to part
with the animal without his -consent. It is believed that with this alternative
Pefore them many owners will agree to have their animals branded and regis*
‘tered. It will then be possible, when waris threatened, for Government to lay
its hands without delay on all these branded animals, and buy them up at the
price which has already been agreed on with the owner.

* These then are the main objects of the Bill. ‘In-order to provide for the
attainment . of these objects it authorises a Transport Registration Officer, duly
appointed-as such, to inspect animals which may be fit for transport purposes,
to ask questions relating to them which must be truly answered, and to make an
enumeration and  record of all animals he may consider fit. [t requires all
owners and occupiers of land, all revenue assignees, and all local officials and
village headmen to give assistance to the Transport Registration Officer in
carrying out his duties. It provides a procedure under which, when Government
decides to acquire animals by compulsory purchase in time of war or on mobili-
sation of troops in preparation for war, “animals fit for transport will to the
number required be collected and put before a committee, ‘who will determine
their price with reference to the ordinary market value without regard to abnor-
mal inflation of price due to the sudden demand, and at once pay the price to
the owner with fifteen per cent. added on in consideration of the compulsory
nature of the acquisition, With regard to the urgent character of the work and
the large number. of comparatively small sums to be fived, the award of the
committee as to the price is made final, but it will be open to any persons
ab}ectin% to the distribution of the price awarded among the claimants to.appeal
as regards its apportionment to the Collector and from him to a Civil Court. It
glso provides that the punishmert of a fine to the extent of fifty rupees may be
inflicted upon any person who refuses to answer to the best of his knowledge
‘or belief questions put to him by an authorised officer regarding animals which
may be fit for transport, who obstructs any such officer in making his enumiera-
tion, who refuses to obey lawful orders in ‘connection with .the enumeration or
acquisition of transport animals, who fraudulently counterfeits a brand, or who
withdraws or conceals an animal which has'been impressed for hire.

“The Bill does not authorize the impressment of any man against his will
for service with the army beyond the frontier: nor does it authorise the branding
of any animal without the owner’s consent. What will happen when war is
threatened is this, The Government will issue a notification declaring that

, animals of kinds to be specified are needed for public purposes. The enume-
fation now to be made will enable the District and Transport Officers to spread the
demand over the tracts and villages in which it has shown that such animals

" fit for transport-exist. The animals required will be collected with the least
possible delay, as it will be known where they are to be found and as the * officers
of Government will have legal power to seize them. Those of them which have
already been branded and priced with the owner's consent will, if Government
decides to buy them, be paid for at once at the price already agreed on. If not,
they will be allowed to go, unless the owners are willing to let them for hire.
Unbranded animals will either be bought outright at their fair market value plus
fifteen per cent., or hired at reasonable rates. The Bill asks nothing of the
people of the Puniab that has not in times of public danger been readily given

“by the majority of thosé who have been called upon to place their resources at
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the disposal of the State. ‘It merely légalizes and regulates what has been the
immemorial custom of the country. ~ Profiting from the lessons learned in
the Tirah Expedition, Government “have already greatly increased the number
of transport animals permanently employed. ~Several corps of transport camels
with their drivers are being raised for service in time of war by voluntary enlist-
ment under the sillahddri system, under which . the animals are provided by
the drivers or their employers. Between.three and four thousand camels, passed,
registered and branded, have been provided, together with 4 sufficient namber of
skilled drivers, by a special class of grantees of land on the Chenab Canal.
Arrangements are in progress under which as large a proportion as possible of
the additional number of animals required in time of war for service beyond. the
frontier will be purchased instead of being hired. A light railway has been con-
structed from Nowshera to the foot of the M&lakand Pass, and another is in-
process of construction from Khushalgarh through Kohat to Thal. -So that
Government has already done much, and will probably go on to do more, towards
lessening the need for seizure of animals for war purposes without the consent
of their owners. And this Bill, when passed, will not only enable Government
to learn more definitely what the actual resources of the Province in the matter
of transport animals are, but will make it possible to distribute the demand,
when it does come, more evenly than before over the districts of the Punjab,
and to obviate many of the hardships to which owrers of animals have in the past
undoubtedly beenexposed.” . .

The Hon’ble MR. TUPPER in support of the motion said: “I desire
to say a few words in support of the principles of this measure.
In time of war or preparation for war it is, of course, absolutely necessary
that transport animals should be acquired or impressed for hire by the
officers of Government; and, as pointed out by the Hon’ble Mover, the
immemorial custom of the country, which is in accord with this necessity,
has heretofore been our main ‘support in action to that end. * The
-want of system described by my Hon’ble Friend which has often accompanied
the hurried collection of transport animals without adequate legal authority, -
has, in the past, been productive of serious hardships. Independently of this
Bill, the want of system to which 1 refer is already, as wé have been told to-day,
being met by executive measures; but I am glad to see that the Bill recognises
dormal arrangements “for registration of animals as a part of the ordinary
course of public business; and stamps upon the various proceedings in, this
matter, “which we must certainly take if we are to avoid past evils, a sufficient
seal of legality. v

* Compulsory purchase and compulsory hire are, in the circumstances pre-
:supposed by the Bill, alike inevitable; and purchase is dealt with in the Bill
in.a reasonable and liberal way. As explained in the Hon’ble Mover's speech,
it is intended that the price of registered and branded animals shall be fixed
beforehand and agreed to by the owners. To the market value of unregistered
animals will be added fifteen per cent., as in the case of the Land- Acquisition
Act, in consideration of the compulsory nature of the acquisition. Animals
that are registered and branded will be exempt from seizure for hire.

“It is left to the Local Government to specify the terms and conditions
.upon which unregistered animals shall be impressed for hire ; but the. Bill enacts
.that no animal shall be so impressed except for purposes of military transport.
I believe that the people of this Province will have confidence that the Local
Government will so frame these terms and conditions as:to diminish” as much as
possible the pressure of a burden which is inevitable in itsell, and has, by long
custom, been generally accepted as inevitable, - : : .

£
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“There is an analogy between ‘taxation and the compulsory acquisition
or hire of transport animals in time of war. In each case-there is-a public
burden which must be borne by certain classes of the community. No .one
doubts that taxation should be carefully regulated by law, and that the tax-
collector's powers should be legally certain and legally adequate. To me
it appears equally clear that the collection of transport animals should
be regulated by ‘the like means, Former want of system, which has been
largely due to want of law—for you cannot expect officials to do irregular
things in a regular fashion—has 'not been fair to the people; nor has it been
fair to_the officers of Government virtually to require them to strain their
authority or to act where their legal authority altogether fails,

“ The Bill is intended to remedy both of these defects, and I welcome it
as a very important defence against that altogether undesigned oppression
which results from doing in haste and unsystematically that which ought to be
done with circumspect preparedness and with all ‘the consideration- for private
rights which is compatible with the stern necessities of war.” :

The motion was put and " agreed to.
The Hon’ble MR. WiLSON introduced the Bill,

The Hon’ble MR, WILSON moved that the Bill be referred to a Select
TLommittee consisting of the Hon’ble COLONEL HUTCHINSON, the Hon’ble
MR: CLARKE, the Hon'ble Nawéb SIR ImMAM BAkHSH KHAN and the
Mover, with instructions to report within six weeks. )

The Hon'ble Kanwar Sir HARNAM SINGH, in objecting that the period
‘of six weeks was too short, said : * Your Honor, I wish to say a few words with
reference to the Bill which has been introduced bythe Hon'ble MR. WiLsON,
1 think six weeks' time allowed to the Select Committee for report is too
short.  Although the Bill has been-under the consideration of the Government
for somie time, yet it has not been in the hands of the public. I fail to see the
necessity of pushing this Bill through hurriedly, nor has the Hon'ble MR. WILSON
given us any reasons for doing so.

“T look upon this Bill as an important measure before this Council, and. I
think the public will rightly demand that sufficient time be given for suggestions . _
and criticism before it is passed into law.” :

The Hon’ble MR. WiLSON said: “I do not think, Sir, that the Bill
is of a nature so complicated that it requires much consideration, Its provisions,
as I have said, follow in the main the immemorial custom of the country
and deal with matters which are to be regarded as inevitable in view of the
need of being prepared for war. Whatever the public ‘may think or wish to
say about the Bill can as easily be said within six weeks as within six months,

*and no advantage is to be gained by giving to the Select Committee a longer
time in which to make its report.””

The Hon'ble COLONEL HUTCHINSON said: “ Although I have not
yet read the Bill very carefully, I gather that it follows the lines " of the recom-
mendations of the Transport Committee of 1898 in regard to the' arrange-
ments for acquiring and collecting ~ animals. Those recommendations have
been well known for the last three years, and' there is, therefore, no element
of novelty in the present Bill that requires prolonged consideral.ion» afresh.
1f the Bill be circulated for opinions in the .usual way, Commissioners can
report quite easily within a-month, and ‘the §elect Committee can then com-
plete its report within the remaining two weeks."
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The Hon'’ble MR. TupPER said: ‘1 quite agree with the Hon'ble
COLONEL HUTCHINSON that official opinion on the subject is already suffi-
ciently formed to be able to express itself adequately within the time pro-
posed by. the Hon'ble Mover. But I also agree with the Hon’ble Sir HARNAM
SINGH that non-official opinion is entitled to a sufficient opportunity for making
itself heard, However, I find nothing in the motiori now before the Council to
indicate that this Bill will necessarily be passed into law at the end of six
weeks, and I think I may venture to add the conjecture that if unexpected
difficulty should arise—though I am hopeful that the Bill as it stands will not
meet with any considerable opposition—the Government will not press it forward
without.allowing ample opportunity for all proper representations to be fully heard
and considered. I would, therefore, suggest that the Hon'ble Sir HARNAM
SINGH might withdraw his objection to the present motion.” )

The Hon’ble Kanwar Sir HARNAM SINGH said: ‘‘Isee no necessity
for withdrawing what I have said. It may at least be placed upon the records.”

His Honor the President said: “I would point out' that  the ‘instruction
to the Select Committee to report within six weeks is only tentative. If
strong adverse opinion should manifest itself in the meantime, it is possible
that we may then wish to prolong the period. But I.wouid also point out
that this measure, like measures of taxation, is one in which we may expect
the people most intimately concerned not to be altogether favourable to. all
its provisions, because it gives to the local authorities certain powers to
interfere more or less with property. An appeal to public opinion in these
circumstances is not necessarily called for. This Bill is one which we
consider a measure of necessity, and it will in the end benefit the people
most concerned in common with the general community. 1'very much question
whether in a measure of such a nature it is desirable to descend to the indivi-
duals affected by it and invite their opinion, any more than it would be to
invite the opinion of the people as regards taxes to be imposed upon them. Be
that as it may, we have no intention of hastening the passing of this Bill if
any necessity should arise for postponement;and I can assure my Hon'ble
Friend that if it should appear that any body of adverse opinion desires an
“opportunity for expression, that opportunity will certainly not be withheld.”

The motion was put and agreed to. .
The Hon'ble MR, WILSON moved that the Bill—

(1) be circulated for the purpose of eliciting opinion thereon ; - \/
(2) be published in the Punjab Government Gasette in English and
Urdu. .

The motions were put and agreed to.

PUNJAB STEAM BOILERS AND PRIME MOVERE BILL.

The Hon'ble MR. DOUIE moved for leave to introduce a Bill to provide
for the inspection of steam boilers and prime movers attached thereto in the
Punjab. He said: “In asking leave to introduce a Bill for the inspection cf

steam boilers and prime movers I do.not propose to trouble the Council with .

many remarks. The Bill may be looked upon as a supplement of the Factories
Act, rendered necessary by the growth of manufactures in this Province. 1t
cannot be said to be a hasty piece of legislation, for the matter has been under
consideration from time to time for the past ten years, E . ated
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“I.do not ti‘nink any Member of the Council will be prepared to dispute the

-advisability of a periodical inspection of steam boilers, It is true that accidents

have been rare.  But while that is a subject for congratulation, it would be
foolish to assume that precautions are not required. A good many of the fac-
tories in the Punjab are in small country towns, some are in mere villages like
Okéra and Kot Rddha Kishn. The owners are ignorant of mechanics, and the
“boilers are often in charge of uncertificated native mistris.

. “The Bill, when it becomes law, will only come into operation in any local
+area after the issue of a notification extending it to that area. It provides for the
appointment of inspectors. Among the officers of the Locomotive Departments
-of the North-Western and other railways we have fortunately men admirably
.qualified for such appointments. Indeed, for years past the North-Western
_Railway has been willing to send out. qualified engineers to inspect boilers - in
Government and private factories on payment of moderate fees. The boilers
of the Murree Brewery Company, for example, used.to be, and doubtless still
are, inspected by officers of that railway. .

“ Provision is made for the grant of certificates to persons qualified-to work
as first class and second class engineers and as engine drivers. When the Bill
has become law, and a notification under ‘its fifth section has been issued, it
will be illegal to use any boiler without a license from an inspector. No license
will be given unless the boiler is in charge of ‘a certificated-engineer or, in the
case of a boiler of not more than 20 horse power, of an engineer or engine driver,
and unless the engine has been passed as safe after examination by the inspector

_himself, or has been certified as safe by a first class engineer in charge, whose
certificate the inspector has been authorised by Government to accept. The
license will show ontlre face of it the period for whichit is to remain in force.
Even within that period it may be suspended or revoked by a person authorised
‘by Government in that behalf under certain circumstances, for example, when the
boiler is injured, or is put in charge of an uncertificated person. An ‘appeal‘is
allowed against the refusal of an mspector to grant a license and against an order
revoking or suspending a license, and, as the appellate authority, probably the
District Magistrate, may not have a profound knowledge of ‘machinery,  he is.
authorised to call to his aid two competent assessors. The above, with the
necessary penal clauses, are the main provisions of the Bill, which [ now ask
léave to introduce:
‘The motion was put and agreed to.

Tn moving to introduce the Bill andjtHat it be published in the Punjab
Governmesit Gasette in _English and Urdu,—the Hon'ble MR. DOUIE said:
“The "Bill which I have laid re the Council is an almost exact copy of
an Act which has been in force in the North-Western Provinces since 1899.
Eighteen months ago all the Commissioners and Deputy Commissioners of the
Cis-Indus Divisions were consulted as to the propriety of passing a similar law
for the Punjab. With few exceptions the opinions recorded were in favour of
legislation on the lines of the North-Western Provinces Act. It seems unneces-
sary in these circumstances to refer the Bill to a Select Committee. Any
criticisms which its - publication in the Gazette may elicit will, of course, be
considered before it is again brought before the Council
’ The motions were put and agreed to. '

FUNJAB LAW OF PRE-EMPTION BILL.

N The Hon’ble MR, TUPPER moved for leave to introduce a Bill to amend
_the -lai _telating, to pre-emption in force in the Punjab, He said: “It
will be in the -recollection of the Hon’ble Members of this Council that
“in’the sumrer . of 1898 a committee, comprising several of us who are here
_to-day,  met at ‘Simla to discuss the momentous question. of the alienation of
"agricultural land in the Punjab. One resylt which followed upon the labours of
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that committee was the passing of the Punjab Alienatjon of Land Act on October
19, 19co.  Although some of the proposals had been made at an’earlier date,
the history of the measure which I am about to ask leave to introduce may be
said to begin with the proceedings of the same committee: and some measure of
the present kind has become quite inevitable now that the much debated Aliena-
tion of Land Act has been passed.

“ The committee of 1898 recommended that the order of priority in pre-
emption cases, as laid down in section 12 of the Punjab Laws Act, be amended
50 as to exclude strangers who have bought into a village ; and that the hearing
of pre-emption cases be transferred from the civil courts to revenue officers, Ix
substance, and as regards the agricultural community only, these recommenda-
tions are incorporated in the Bill. Although the whole of our pre-emption’law
is repealed by the Bill, so much as it is desircd to retain is re-enacted; and the
effect is that within the limits of towns and cities, and in respect of foreclosures,
both within and without these limits, we leave the law as it is; while in respect of
sales amongst the agricultural community we bring the law into harmony with
the policy of the Alienation of Land Act and the actual provisions of that
enactment,

“The necessity for harmonising different portions of the law is of itself,
1 conceive, a sufficient reason for introducing the Bill. But the Bill may be
supported on other grounds which are independent alike of the policy and of
the provisions of the Alienation of Land Act. The Council 1s aware that
schemes, with which the well-known names of Sir WILLIAM RATTIGAN and
MR, THORBURN are connected, have been framed for dealing with Punjab
customary law. | am one of those who consider that the gradual enactment of
particular sections or chapters of our customary law, when thoroughly ascertained
by executive inquiries and a course of judicial decisions, is likely to prove an
immense relief to the courts and a boon to the people. Were we to proceed by
successive measures spread over a good many years, dealing with each topic
as ‘it became ripe for treatment, and not before, we should avoid the dangers
which would beset an ambitious attempt to settle comprehensively and once for
. all a variety of matters closely affecting the social welfare and the cherished
practices of the people. By such gradual procedure we should slowly free the
law from many vexatious and impolitic uncertainties, and relieve the courts from
the strain of local inquiries which, necessary as they now may be, are always
onerous and often inconclusive in the particular case. I must be careful to say
that the policy of such a gradual enactment of our customary law as I have
described has not been finally accepted by Government ; but those  who would
be disposed to advocate it may find a first” instalment of the desired gain in the
measure which is now proposed. !

“ Technicalities and small details apart, one effect of the Alienation of Land

Act is that members of agricultural tribes cannot permanently alienate their lands

without sanction, except to people of their own class or to fellow-villagers of

other classes who have held land as such since the first regular settlement.

The Punjab Laws Act, however, which contains the present law of pre-emption,

the s and the land s of the pa¢ti amongst the pre-emp-

tors without reference to their tribes or the dates when they obtained a footing in

the village community. At present, therefore, a éania who had - become a land-

owner in a village only last year might, in virtue of his acquisition, succeed in a

pre-emption suit, only to find the purchase disallowed by the Collector. The

-Bill remedies this conflict of laws, and refuses the right of pre-emption to those to
whom freedom of purchase is refused by the Alienation of Land Act. In.other

respects also the law is amended so that, speaking generally, the order of priority

in pre-emption will follow the order of proximity in agnatic kinship. This is the

weﬁ-khown custom of the country, and it wasno doubt the intention of ‘sec-

-tion 12 of the Punjab Laws Act to give effect to it. But that section fails of its
purpose now, because the integrity of village brotherhoods, which it assumes,
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has so often been impaired by the alienation of village lands to outsiders, The
Bill, following the intention'and policy of Punjab authorities from the days of the
Punjab Civil Code, seeks to make "the exclusion of strangers from the village
brotherhood effective under the changed conditions of the present time and at
the instance of the persons primarily affected.

. “ The policy of the Alienation of Land Act is to_arrest, as far as possible,
the progress of that incipient agrarian revolution which has been the conse=
q the unintended q { the imposition of British laws and
institutions upon a society in the tribal and village stage. From the first the
able officers who controlled the administration of this Province were aware
that the village brotherhoods must be protected against attack from without.
There have been two barriers against the insidious tide of outside purchase
which, like the ever-varying floods of our great rivers, has sometimes overspread
whole villages, sometimes eaten away, little by little, all the fairest lands.. As
a rule we refused to allow sale of land in execution of decree; but ' that barrier
failed us ; and its place has now been taken by an Act of which the operation is
one of the secrets of futurity. The other barrier was. the law of pre-emption.
That, too, has failed ; and one object of this Bill is to repair the breach and
make that breakwater a sound one. The policy of the Act and the Bill is one
and the same ; to keep the land in the hands of the old agricultural tribes—

with the aid of the officers of Government under the Act, and under the Bill

by the voluntary endeavours of the kinsmen of those who are forced to part with

their patrimony.

*“So far I have dealt with the policy of the Billand certain changes in the
substantive law. As regards procedure, we have departed somewhat from the
recommendations of the committee of 1898 which are mentioned .in the
Statement of Objects and Reasons. Unquestionably the working of this measure,
in so far as it is the complement of the Alienation of Land Act, should be entrust-
ed to the revenue staff. In rural pre-emption cases usually one of the main
points_ is what is the true market value of the land;and in the case
of agricultural land that is clearly a question for a revenue officer, whose
business it is to understand the value of such land for purposes of land revenue
assessment. Another point will often be the validity of the claim to pre-
emption ; and that will probably turn on the degree; if any, of agnatic kinship
which can be ascertained .from the village settlement record,—a record prepared
by revenue officers and left in their custody.- Moreover, the policy of the two
enactments, so far as they affect the peasantry, being identical, it seems only
reasonable that they should, in cases where the peasantry are concerned, be
administered by the same staff. :

“So far, then, we are in entire accord with the committee of 1898.
The difference is one of purely technical detail. They suggested, and we
have rejected, the procedure prescribed by the Land Revenue Act for partition
cases. [ believe, however, that it is now generally accepted that the partition
procedure is a blot on that Act which ought to be erased on the first opportunity.
We have also taken care that difficult questions, involving substantive rights
rather than mere matters of land valuation, shall be heard by the revenue staff
as reveiue courts, not merely as revenue officers. The proceedings of the
revenue staff, whether they act as revenue officers or as revenue courts,
will be subject to appeal, review and revision as provided in the Land Revenue
and Tenancy Acts for cases falling under those enactments.

“ We have left foreclosures of mortgage to the civil courts and the un-
changed law, because we anticipate that, in respect of agriculturalland and amongst
the classes which it is the design of the Alienation of Land Act and of this Bill to
protect, foreclosures will now cease. The Alienation of Land Act, for the pro-
tected classes mortgaging their lands to members of the unprotected classes,
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Holishes forecl el

ly ; and as regards existing mortgages, conditional |
sales have been made inoperative as such, and' sales in execution of decree of il
land belonging to members of agricultural tribes have been forbidden. With: the
residue of foreclosures unaffected by these provisions we do not think we need il
much concern ourselves. . °

fur)
“1t is no part of the policy of the Alienation of Land' Act or of the Bl to -
interfere in any way with urban communities. The pre-emption law of cities; G
usually based on local contiguity, differs from the pre-emption law of villages |
customarily based on agnatic kinship. None of the reasons which justify the ¢
legislation of October 1900 are applicable when we pass from the villages to the: - il
towns. The Government, therefore, has not, in pursuance of. its policy, ’» ®

proposed any change in what 1 may call urban pre-emption. But speak-
ing merely for myself as Member in charge of the Bill, I wish to say that I be-
lieve the present law has been found to be in several points defective even in the
case of urban pre-emption; and 1 do not wish that the mere fact of our leaving ]
it unchanged in the Bill should preclude proposals for its improvement. The i
main motive of the Bill is one of revenue policy, but if we can combine with this |
some ameliorations of the law to be administered in towns by civil courts, it is b
ty personal opinion that we should not miss the opportunity. Whether in this
branch of the law there are defects of sufficient importance to call for a present
remedy is a question which will be solved by the call proposed to be made for
opinions on the present Bill, :

“With these remarks I beg to move for leave to introduce this Bill to
amend the law relating to pre-emption in force in the Punjab.”

The motion was put and agreed to. i
‘The Hon’ble MR. TUPPER introduced the Bill,
The Hon’ble MR TUPPER moved that the Bill be referred to a Select

Comnmittee consisting of the Hon’ble Kanwar Sir HARNAM SINGH, the Hon’ble
MR. J. WiLSON, the Hon’ble MR. R. CLARKE and the Mover.

The motion was put and agreed to,

" The Hon'ble MR. TUPPER moved that the Bill—

(1) be circulated for the purpose of eliciting opinion thereon ;

(2) be published in the Punjab Government Gasette'in English and
Urdu,

The motions were put and agreed to.
ADJOURNMENT.

The Council adjourned sine die.

LAHORE: } H. A. B. RATTIGAN,

The vyth Fanuary 1902, ) Secretary to the Legisiative Council of the Punjab.
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PUNJAB GOVERNMENT.
LEGISLATIVE DEPARTMENT.

Abstract of the Proceediiys of the Council of the Lientenant-Governor of the
Punjab, assembled for the purpose of making Laws and Regulations under
¢he provisions of the [ndian Councils Acts 1851 and 1892 (24 and a5 Viet,}

Cap. 67, and 55 and 55 Vict., Cap. 14).

THE Council met at the Council Chamber, Gavernment House, Lahore,
on Friday, the 28th February 1go2. .
PRESENT :
His Honor Sir WILLIAM MACKW JRTH YOUNG, K C.s.1,, Lieutenant-
Governor of the Punjab, presiding. .
The Hon’ble Mr. C. L. TuppER, cs.1., I.C.S.
The Hon’ble Mr J. McC. Doutg, I.C.S.
The Hon'ble Sir Nawdb IMAM BAKHSH KHAN, K C.L.E.
The Hon’ble Colonel J. B. HUTCHINSON.
The Hon'ble Mr. J. WiLsoN, c.s.1., .CS.
‘The Hdn'ble Mr. R. CLARKE, I.C.S,
The Hon’ble R4i Bahddur MADAN GOPAL, M.A.

NEW MEMBERS.
The Hon'ble R4i Bahddur MADAN GOPAL took his seat in Council.
PUNJAB REGISTRATION OF TRANSPORT ANIMALS BILL.

The Hon’ble MR. WILSON moved that an extension of time for the pre=
sertation of their report be allowed to the Select Committee on the Bill to
provide for the periodical enumeration and registration of animals in the Punjab
fit. or ordinarily used, for the purposes of military transport, and for the com-
pulsory acquisition of such animals in time of war, and for impressment of the
same for hire for purposes of military transport at any time. He said: * At
the last meeting.of Council the Select Committee on the Punjab Registration
of Transport Animals Bill were instructed to report within six weeks, That
term has now expired. We have received and considered a number of valuable
opinions, but we do not find ourselves yet in .a position to submit our final
report, I have therefore to move that an extension of time for the presentation

mittee on the Bill.”

The Hon’ble MR. TUPPER said: “ The request of the Hon’ble Member
in charge of the Bill has my full concurrence  In saying this I wish also to make
it clear that I in no way depart from the opinion I expressed at the last meeting
of this Council, namely, that it is both wise and just to take power by legislation

in case of need for military purposes. That, I take it, is the main principle of
the Bill, and to that principle [ adhere. But this is a matter in which, if we
have regard, as we are bound to do, to lh}e effect of the measure on the owners
of transport animals, methods -and details are of hardly less consequence than
pinciples. Here I must admit that on the perusa] of the official opinions which
came before me the Bill was, in my humble opinion, shown to need very con-
siderable amendment. I may mention in particular one very valuable "paper
contributed to the discussion by Mr. Alexander Anderson, the Commissioner
of the Jullundur Division. A perusal of that paper alone was sufficient to con-
vince me that there was probably more work before the Select Committee
than they could reasonably be expected to get through in the time allowed ; and
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that it was not at all unlikely that the Select Committec would amend the Bill
to such an extent as to make its further publication desirable. Of course I am
not able to say whether such publication is necessary or not till I have had an
opportunity of perusing the amended Bill. .

1 would add that I do not, by any means, regret the turn which events
havetaken. [ anticipated that six weeks would suffice for an expression of
official opinion, and that has proved to be the case. If the passage of the Bill
through Council cannot be as rapid as may have been hoped, still I, for one, am
not aware of any strong reason of public importance for passing this measure in
any haste. On the contrary it so materially affects the property and interests of
the owners of transport animals that I welcome the opportunity, which is now
afforded, of the treatment of the subject in a very deliberate way.” .

The motion was put and agreed to
PUNJAB STEAM BOILERS AND PRIME MOVERS BILL.

The Hon’ble MR. DOULE moved that the Rill to provide for the inspec-
ticn of Steam Boilers and Prime Movers attached thereto in the Punjab be
passed. He said : “ The modest Bill which I had the henor of laying before the
Council at its méeting on 15th January was published in' three successive issues of
the English and Urdu Editions of the Puijab Gazette.

“ The scanty criticisms which have been passed in the Press do not touch
the provisions of the Bill but the manner of working them when it becomes law.
Advice, the value of which:can be weighed at leisure, has been given to Govern-
ment as to the quarter to which it should look in choosing Inspectors. The
Civil and Military Gazette has suggested that the Punjab Government should
imitate the prudence shown by the Government of the North-Western Provinces
where ‘ the unwisdom of harassing petty village industries by a system of . boiler
inspection borrowed from the great English f: ing cities is ized”
It is suggested that ‘in the Punjab there can at any rate be no useful scope
for the Bill outside the three cities of Lahore, Amritsar, and Delhi. Big firms, it
is said, ‘ are as a rule inclined to welcome boiler inspection by an expert officer
as a safeguard, but a mufassil mill, whose whele driving ‘machinery consists
of an antiquated donkey-engine, is so fesble a spark that the official breath,
however well intentioned, is- more likely to blow it out than to fan it into
a flame.’

“In working section 1 (2), which provides that the Act ‘shall extend to
such local aveas in the Punjab and from such date or dates as the Local
Government may from time to time by notification in the Gazette direct,’ the
Government will, I do not doubt, be fully alive to the impolicy of fussy
interference with trade. But it cannot be assumed off hand that the proposed
legislation is only required for the-large towns. There are large factories
outside these towns. The Egerton Woollen Mills, {or example, which is one of
the most important factories in the Province, are on the outskirts of the petty
village of Dhériwal, and it would be dangerous to assume that the necessity of
inspection is confined to.mills in which the machinery is good and powerlul. In
such places the.men in charge usually understand the forces with which they are <
dealing and the need of caation. - A'toy cannon i the hands of an . ignorant
school boy may be more dangerous to the person who uses it and to those
beside him than a naval gun in the hands of a master guaner. It is worth while
in this connection to note that attention was first directed to the need for legis-
lation in the Punjab by the occurrence of an accident not in Lahore, or Amritsar,
_or Delhi, but in the small country town of Chunidn, I believe several lives
were lost on that occasion.. With these remarks I beg to move that the Bill to
provide for the inspection of Steam Boilers and Prime "Movers attached thereto
in the Punjab be passed.”

‘The mation was put and agreed to,

o~
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. His Honor the PRESIDENT said: Gentlémen,~=As this is the last
meeting of the Council held under my Presidentship, I take the opportunity of
saying a few words by way of farewell. The Council has been in " existence for
about 4} years, during which time it has passed some measures of no small
importance, The first of these, the Punjab Riverain Boundaries Act, was designed
to put anend to the confusion resulting’ from the shifting of the boundaries: of
Tiverain estates owing to the working of the deep stream rule in all its develop-
ments, an annually recurring "source of unsettlement and strife. The
machinery of the "Act, which facilitates the substitution of a fixed boun-
dary -in “such’ cases, has been already applied to the estates of eight
districts, on the Jhelum, the Chenab, the Beas and the Sutlej, and though [ have
not yet seen anﬁ account of operations leted under its provisions, I have
mio doubt that the result will be that which was anticipated, and _that the- change
‘ftom uncertainty to fixity will be made on every river of the Province wherever
fixed boundaries are not already laid down.

“ The next measure of importance is the Land Preservation or Chos Act for

. facilitating the reboisement of the Siwdlik Range and thus checking the devasta-
* tion of some of the most fertile tracts in the Province by the action of the chos,

This measure, like the first I have mentioned, had been advocated and discussed
for a whole generation without any practical result, and we have now the necessar
machinery for dealing with an extensive evil, which will, I trust, be fully utilised.

“Of still greater importance to the well-being of the Province is the Act
-which has for its object the preservation, in face of the disintegrating process of
jaw and custom, of the great families of the Punjab aristocracy, by facilitating
the application of the rule of primogeniture to the large perpetual jagirs in
the Province. From the time of Lord Canning the desirability .of this measure
had been recognised, but the legal obstacles to its execution . had prevailed in
most cases, and the means of overcoming these obstacles have now been
provided. Already several of the leading families have passed from a position
of danger into one of safety, and as the acceptance of the rule of primogeniture
is a final act, admitting of no retrogression, the effect of our measure will be
cumulative, and its benefits far reaching.

“The last important Act passed is the Sind-Sdgar Do4b-Colonization
Act, to facilitate the acquisition of.large tracts of waste by the State and thus
place the Government in the position of being able to utilize the waters of the

" Indus in a vast canal, taking out from Kalab4gh and traversing the country to

the east of the river.  The utility of this measure is summed up by saying that
without it no Indus Canal seems practicable ; with it, it is at all events possible—
and I would fain believe, capable of achievement.

“ Now these four measures, each of them, I venture to think, in the highest
degree conducive to the welfare of the people of the Punjab, have passed this
Council, during the first four years of its existence. 1do not say that we
should have had none of them if there had been no Local Legislature, but I am
convinced that they have been greatly facilitated by its constitution, and I think -
they may be taken as an earnest of the benefit that will result in future years
from its labours, Other measures of scarcely less importance are now under
consideration, of which I°may particularize the Registration of Transport
Animals Bill and the Minor Canais Bill. The first of these.is a measure [
should have been glad to see passed during my term of office, for I regard it as

ne which will confer an inestimable boon on the owners of carriage throughout
the Province, by regularizing and systematizing the State’s requisitions in times
of military, preparation, and mitigating the hardships resulting from such requi
tions. But time has not permitted of this, and I must commit my interest in it
to thosé who will continue to sit at this Council Board. The Minor Canals Bill
also is a measure for which 1 desire to enlist your tender regards. = Since the ycar
1890 1 have with the exception of two periods of absence from the Province
striven to promote the passing of this Bill, but I ‘regret to say -that I ‘have not
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even succeeded in getting it introduced, and after several revisions it has now to
be again recast before that stage can be reached. The measure is' needed,
and will, I trust, be passed in time. . .

“A few words will perhaps not be_out of place, with reference to the
important measure which, with my full consent, was taken out of the hands of.
this Council and passed by the Imperial Legislature. 1 allude to the Alienation.
of Land Act. It will be many years before a competent verdict can be passed.
on the effects of this measure, meanwhile it is fortunaie for the Province that.
its working will be controlled by’ its author and ablest exponent, Sir Charles,
Rivaz, and supervised by my Hon’ble Friend MR, TuPPER. If experience.
points to amendments in the law as now framed, none will be so well qualified.
as they to determine their precise nature, and none more careful to watch its..
working, or more willing to adjust their views in accordance with experience--
gained. The sequel to this Act, in the shape of the Pre-emption Bill, has
already been introduced into the Local Council, and will doubtless be placed on
the: Statute book during the current year. - .

‘“ Inthe course of some remarks which I had the honour to make at the
first meeting of this Council Ialluded to the fact that the right of interpellation *
had not been conferred from its inception, and, as you are aware, the privilege
is still in abeyance. I-affirmed then ‘the wisdom of this decision, and I do so *
again.  But T feel that my natural inclination would ‘be in favour of its being

ded. . The gth of an administration lies in its being right and the
opposition wrong, not in ignoring or suppressing opposition. And honestly, I
think, I prefer being dissected to being swallowed whole. 1 shall hope for the’
time when the Punjab will possess the privilege. It is more fit for it than it was
five years ago. ' And.if we are to judge of the intelligence and good feeling of
the community by the productions of the Native Press; ‘I have no hesitation in °
saying that both have improved. Still' there is much to be desired, and the
" standard of press criticism is not one which I should be willing to see introduced
into our debates. And though I donet assert that there is any necessary
connection ~ between press criticism and interpellations in Council, 1 think
experience shows that the former is to some extent an index of the latter, as
it is also, to a considerable extent, of the feeling of the educated community:
There is nothing more important in the political life of a Province, nothing which
I more earnestly desire to see growing in the Punjab, than a sound healthy:
strong public opinion, if only it be genuine. I could wish that there were in the
Punjab a wider field for the selection of flicial bers for the Local
Legislature. The number of persons fully qualified for this important duty is
extremely ‘limited, and the choice too restricted. That is a defect which time
will cure.  The larger the choice the stronger will be our counsels. One method
of adding weight to the deliberations was, I regret to say, ruled impossible when
I put it forward. Y have not been permitted to submit the name of a Judge
of the Chief Court for a seat on thé Council, I think there is no good reason
for the exclusion, and I trust it may be reconsidered. I am sure that’ such an
addition te the Council Board would indicate a great accession of strength and
\\";J}J].d tend to the elimination rather than the introduction of any possible element
of friction.

‘“ In conclusion, Gentlemen, 1 beg to tender you, and others who have sat.
ugon this Council, my acknowledgments for excellent work done in the course
of its deliberations, and to express my sense of the honour which 1 have.
enjoyed in having had the privilege of presiding over it for the first period of its.
existence.” .

The Hon’'ble MR. TUPPER said: * As you, Sir, have observed, this is
the last occasion on which this Council will meet under your Presidentship ;.
and 1 think that I shall express the sense of the Councilif, as the Senior
Member of that bod{ now present, I say that we reciprocate your kind
expressions of farewell.

You, Sir, have presided over the first meetings of
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this Council, as it was constituted simultaneously with your assumption of
office. You have reviewed the principal measures which have been passed
since the work of the Council began; and I think we may fairly claim
that the amount of work done has been good ; though on such a point you,
Sir, as Lieutenant-Governor, are in a_better position to speak than any one of
ourselves. As to the measures you have mentioned, I may say that the Riverain
Boundaries Actisin full operation, and that judging from some of the work under
that enactment which has come up to me [ ‘feel confident that the results will
prove most beneficial to the inhabitantsof villages bordering on our great rivers. The
supervision of the work under this Act is in the able hands of my Hon'ble Friend
MR. WILSON, and I regard this as a guarantee that the application of the Act will
be successful.  In the case of the Hoshidrpur Chos Act I am glad to state that
we shall be able to find lands on one of the extensions of the Chenab Canal for a
good many of the Gujars and others whose grazing privileges in the Lower
Siwdliks will be inevitably restricted as the Act comes to be applied. The
present position with reference to the Descent of Jdgirs Act is one of much
interest, 1 have received, but not yet submitted to” Government, a good many
more applications either for the declaration or for the T of the rule of
primogeniture ; and recent orders will enable us to hold out ‘to jdgirddrs an
important inducement to accept the rule where it is not already applicable to
their families. Tam_hopeful, therefore, that this Act also will bear good fruit
in time. The operation of the Sind-Sagar Colonization Act necessarily belongs
to a distant future ; but I may perhaps mention that during the course of my
recent tour a rumour reached me—I have mot yet tested it and cannot say
what it is worth—that the prospects of making a big canal in the Thal are not really
so bad as they were last year supposed to be. I can only hope this rumour
is true; and if it is, no doubt the cloud of gloom which hung over the debate
in Council when this Act was passed will be somewhat broken, if not entirely
dissipated. So far, then, as practical experience can yet have been gained of
the application of the Acts of this Council they seem to be working well,
More than this it is not for us to say of the quality of the products of our
labours ; of that the Government of India, the public of the present generation,
and in some instances posterity itself must be the judges.

“ As regards the future we shall lay to heart the advice which you have
given us and spare no efforts to make the Registration of Transport Animals
Bill and the: Minor Canals Bill at least as effective’as other measures which have
been passed in this Council.

* On the other matters appertaining to the future on which you, Sir, have
remarked it is hardly fitting that 1, in attempting to represent the unanimous
sense of the Council, should offer any comment. What does concern us all is
to acknowledge the cordial he‘lf you have always afforded us in our labours and
the uniform courtesy and consideration which you have extended to all of us -
both individually and as a body. Sir, we say these few words of farewell with
regret; and heartily unite in wishing you a prosperous and happy future and
congenial fields elsewhere for the exercise of those qualities which we recognise
with admiration and respect.”

The Hon’ble MR. MADAN GOPAL said:. ‘I should like to be allowed to
say that | heartily endorse the sentiments expressed by the Hon’ble MR. TUPPER
on behalf of this Council in bidding fareweli to His Honor the PRESlpgNT, and
1 do so more particularly on behalf of the Native Members., in recognition of the
conciliatory way in which the Government has always received suggestions and
criticisms from us.”

ADJOURNMENT.
The Council adjourned sine die.
LAHORE : 2 H. A. B. RATTIGAN,
The 28¢h February 1902. ) Secyetary to the Legislative Council of the Punjab.
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PUNJAB GOVERNMENT.
LEGISLATIVE DEPARTMENT.

Abstract of the Proceedings of the Council of the Lientenant-Governor. of the
' Punjab, assembled for the purpose of making Laws and Regulations under
the provisions of the Indian Councils Act, 1861 and 1892 (24 and 25 Vict.,

Cap. 67, and 55 and 56 Vict., Cap. 14).

THE Council met at the Council Chamber, Government House, Lahore,
on Monday, the 1oth November 1902,

PRESENT :

His Honour Sir CHARLES MONTGOMERY R1VAZ, K.C.S.1, Lieutenant-
Governor of the Punjab, presiding.

The Hon'ble Nawdb Sir IMAM BARHSH KHAN, K.C.LE,

The Hon’ble Kanwar Sir HARNAM SINGH, K.C.LE.

‘The Hon'ble Mr. D, P, MASSON, C,L.E.

The Hon'’ble Colonel J. B. HUTCHINSON,

The Hon'ble Mr. J. WILSON, c.S.1,, M.A., I.C.S.

The Hon’ble R4i Bah4dur MADAN GOPAL, M.A. Bar.-at-Law.

The Hon'ble Mr. C. L. TUPPER, C.s.1,, I.C.S.

The Hon'ble Mr, ALEXANDER ANDERSON, C.LE,, [.C.S,
NEW MEMBERS.

The Hon’ble MR. C. L. TuPPER and the Hon’ble MR. ALEXANDER
ANDERSON took their seats in Council,

ADDRESS BY THE PRESIDENT.

His Honour the President addressed the Council. He said: #As
this is the first occasion _on which I_have had the honour of presiding
ver a meeting of this Council, I wish to say a few words before
we pass to the business of the day. I see that Sir Mackworth Young, in the
farewell remarks which he made when the Council last met, enumerated a
substantial list of important enactments which had been passed by our Local
Legislature during the first four years of its existence, and I find “that several
further measures of utility and ‘interest are at present in progress or under
preparation. I trust that my tenure of office will be characterized by a satisfac-
tory outturn of sound and solid, but ious and ional legislati
and that in dealing with our business we shall proceed with careful and cautious
deliberation.  And as regards Bills introduced on behalf of Government, I give
an assurance on the part of myself and my official colleagues that we shall
always be ready to welcome anfl give our best consideration to the opinions and
suggestions which we may receive in respect of them.”

PUNJAB MILITARY TRANSPORT ANIMALS BILL,

The Hon’ble MR. WILSON presented the Report of the Select Committee
on the Bill to provide for the periodical enumeration and registration of animals
in the Punjab fit or ordinarily used for the purposes of military transport, and
for the compulsory acquisition of such animals in time of war, and for impress-
ment of the same-for hire for purposes of military transport at any time. He
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said: “T have to present_the Report of the Select Committee on the Punjab
Military Transport Animals Bill, together with the Bill as amended by us. The
late MR. CLARKE, whose death is a grievous loss to this Council, as well as
to the Punjab generally and to his many friends, was a Member of this Com-
mittee and took ‘part in our deliberations: and practically the whole of the
amendments we suggest -had ‘his approval. We had the  advantage of the
criticisms.on the Bill as originally presented of :a number of experienced Revenue
Officers and others, and have adopted many of their suggestions. The .changes
we propose are shown in the Bill itsélf in ‘thick ‘type, and are mentioned in
detail in our Report, and I need only make a few remarks regarding the most
important of the amendments. .

“ The Bill applies only to animals required for the purposes of military
transport, and we have altered the definition of the word “animal” in clause 2
so as to exempt from its operation those bullocks which are accustomed only to
draw the plough -or to work the Persian-wheel and are not trained to carry loads
or to draw carts, as such bullocks would .be of little use for the purposes of
military transport and are required for carrying on the agriculture of the country.
On the other hand ‘we have inserted -the word ““town” in clause 13 so as to
make clearer what was the original intention.of the Bill, »7z., that all owners
of transport animals in the Punjab, whether residing in town or country, should
be liable to share the burden of ‘furnishing transport for the miilitary operations
on which their security ultimately depends.

“We have provided in clause 3 that the Transport Registration Officer,
who will ordinarily be a Military Officer, shall work under the control of
the Collector. His duties.as such -will be confined ‘to the registration of fit
animals, and to the valuation and branding of such animals as the owners
may agree to have branded and valued under Section 10. The effect of
such branding, as I explained in my remarks when introducing the Bill, will be
that should Government at any time desire to secure the services of a branded
animal for military purposes it will not be able to impress it for hire, but may, if

“it:thinks .fit, acquire it by purchase.at the:price previously agreed upon between

its owner and the Registration Officer. Meanwhile the owner.will be left free to
transfer the branded animal as he pleases, but we have provided in clause 10 (3)
that an animal once valued and branded with its owner's consent can be acquired
on the .terms so agreed upon from any person.into whose possession it may sub-
sequently have passed,

“ Besides maintaining a ' register -of ‘branded -animals, the :Registration
Officer is given powers ‘to make a register of all other animals fit :for military
transport, :and no doubt arrangements will be made to-gradually compile such
a register in:time of : peace, so -that ‘when war threatens and transport has to be
hurriedly collected, the -officers of Government will'know where: the necessary

animals . are ‘to ‘be found and will be able to distribute the demand fairly and

equitably over the owners of such animals.

¢ We have amended clause 13 and other clauses so as to leave the actual
‘work of collection, acquisition and im%)ressment of animals to'be carried out by
“ any person authorised by the . Local Government in this behalf.” We under-
stand that the necessary authority ‘will usually be given to the Collector and
his Assistants, including Tahsilddrs and "N4ib Tahsildérs, so that these powers
will be exercised by those officers who have been in the habit of exercising similar
powers and who know, and are known to, the people. An important-change made
in clause 13 throws the responsibility of selecting the actual animals to be acquired
‘on the ‘person specially authoriséd, 7. ¢., ds a_general rule,.the Collector, instead
of on the village headman, as was proposéd in the :Bill, as _originally drafted ;
and makes the owner of the animal selectéd himself responsible : for - producing
it ‘on' due notice given, '‘The.iillage “heddman . will .6f course-be bound to aid
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the authorities in the matter, but thereal responsibility for -the selection and
for enforcing the production of the animals will .rest with .the officer specially
empowered.

*“I now come to the most important clause.of the Bill, clause 23, which
legalizes impressment for ‘hire for' purposes of military transport, whether in
time of war or peace. The need for .conferring the power of impressment on
the Executive Government was explainedin my remarks when introducing the
Bill, and is acknowledged on all'hands. It is incumbent on us, however, to restrict
this power to what is absolutely necessary and to guard against the abuses to
which past experience shows it is apt to give rise. One of the chief causes
of injustice has been that, owing to the want of clearlegal authority, it has been im-
possible to distribute the demand for transport equitably over the owners of animals,
so that one man was compelled to bear more than his due share of the common
burden, while another escaped it"altogether. -Under the powers conferred upon it
by this Bill, the Local Government will be able to distribute the demand fairly over
ai}l, who ought to share'in bearing it. But perhaps the most serious hardship
arose from the practice of taking animals impressed for hire across the Frontier
into enemies’ country, where the owners could not properly.look after them, and
where the chances of injury and loss were great. To obviate this cause of
hardship we have inserted in this clause sub-clause (#if). which provides that
whenever any animal impressed for hire is taken across the Frontier, the owner,
unless he consents to its continuing to be on hire, shall be entitled to demand
its price from the Government plus 15 per cent. extra, and in order that there
may be no delay in determining the price, we have ]]J.‘rqvided in sub-clause (i)
that when animals are being impressed for hire for the use of troops proceeding
on active service, their value shall be fixed by a Committee appointed to inspect
them at the time of impressment. Under this provision therefore impressment
for hire will hold only within the limits of India. All transport taken beyond the
‘Frontier will either be owned by Government or taken on hire with the consent
of the owner, It will, I think, be recognized that this limitation of the power of
impressmerit will of itsell go far to remedy the abuses to which it has hitherto
been liable and to lessen the hardships it has caused. All that is now asked of
the owners of animals is that they will aid in the movements of troops by giving
their animals for hire on liberal ‘terms to be fixed by Government within the
limits of their own country, and by selling them to Government at a fair valuation
for use beyond the Border.

1 propose at a future meeting of Council to move that this Bill be taken
into consideration and passed.”

PUNJAB LAW OF PRE-EMPTION BILL.

The Hon’ble MR. TUPPER moved that the Hon’ble MR. ALEXANDER
ANDERSON and the Hon’ble -MR. MADAN GOPAL be added to the Select
Commiltee:appointed to consider the Bill to amend the law relating to pre-
emption in the Punjab. ‘He said: “I wish-to endorse all that has been
said by my Hon'ble Friend, ‘MR. ‘WiLSON, regarding the great loss which
we have sustained owing ‘to the death of MR. ROBERT CLARKE, who
was a Member of -the Select Committee to whom this Bill was referred
for consideration. It is to fill the vacancy thus caused that I move that
my Hon’ble Friend, MR. ALEXANDER ANDERSON, be appointed a2 Member
of that Committee, and further, as the Bill is one of importance and as we
‘have received a large number of opinions and criticisms which must be carefully
considered, -1 am of -opinion that - the case is one in which'it is most desirable
that we should. have the aid-of a member of -the legal profession. It is specially
for this reason that Ihave proposed to add -the name -of my Hon'ble Friend,

. MR. MADAN GOPAL, to the list of the Select Committee.”

The motion was put and agreed {o.

o
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The Hon'ble MR. TUPPER moved for leave to introduce a Bill to con-
solidate and amend the law relating to the Court of Wards in the Punjab. He said =

“ 1 beg to ask for leave to introduce a Bill to consolidate and amend the
law relating to the Court of Wards in the Punjab. If leave be granted I do not
think that this Council will be exposed to any charge in this behalf of hasty
legislation. The draflt before us, bearing date Marc% 20, 1902, is numbered as
the fifth draft of the measure, but is in fact the sixth draft, as a draft which was
prepared and circulated under the orders of His Honour the President of this
Council when Financial C; issi is not reckoned in this ion, The
present draft since March last has been amended in one small particular under
instructions from the Government of India. The various drafts have been
devised or considered or amended by four Financial Commissioners, His Honour
SiR CHARLES RIvAz, MR. THORBURN, the late MR, ROBERT CLARKE,
and myself, and by two Legal Remembrancers, MR. E, W. PARKER and
MR. H, A. B. RATTIGAN. The final amendment has been made by another
Legal Remembrancer, MR. S. M. ROBINSON, under my directions. After
consideration by the Local Government drafts were submitted to the Government
of India on no less than three i ; and on each ion the Government
of India replied with criticism and advice or instructions. On the last occasion
the Government of India approved generally of the Bill and sanctioned its
introduction in this Council. 'In 1897 at a stage of the Bill when, following the
model of the United Provinces Bill then under ideration, it already ined
one important alteration in the law—namely, the substitution of the Financial
Commissioner as Court of Wards for the Province for Deputy Commissioners as
Courts of Wards for the several districts—selected officers iwere consulted
by the Financial Commissioner. MR, THORBURN again consulted such officers
after revising the Bill. Under instructions from the Local Government
SIR CHARLES R1VAZ as Financial Commissioner also consulted selected officers
,on a still more important question of principle arising out of the Bill,—whether

. "the Court of Wards should be empowered to compulsorily assume control of the
‘estates of spendthrifts. The opinions, which were almost uranimous in favour of
taking this power, were submitted by MR. THORBURN in March 1898, I may
state generally that the deliberations which have culminated in this Bill began in
1895 and that the Bill in one shape or another has been more than five years
under discussion. It will, T think, be admitted that this project of law is not
laid before the Council without due consideration,

“1 propose to briefly recount the further history of the measure up to date
and to notice rather more fully than I have just done the principal changes which
it is intended to make in the existing law.

“In 1895 the Government of India had under consideration the question of
the indebtedness of the agricultural population. They divided the question
into two main parts,—first, the indebtedness of cultivators' of the soil, and'
secondly, the indebtedness of the class of large proprietors. So far as this
Province is concerned the result of these deliberations on the first question
is embodied in the Punjab Alienation of Land Act, 1900, The second question
was taken up in connection with the law relating to Courts of Wards in the
several Provinces. In the forefront of the discussion the Government of India
glaced the inquiry whether, wken an owner, who is under no legal disability, is
mismanaging his estate, Government should have power to place it under
‘the management of the Court of Wards without his consent, " In reply SIR
DENNIS FITZPATRICK gave the opinion that where there are special political
reasons _calling for interference, as, for instance, where the holder of the
estate belongs to some family or tribe the position and influence of which




PUNSFAB COURT OF WARDS BILL. s
1902. ] [ Mr. Tupper.)

itis desirable to maintain, such power ought to be conferred. The answer
of the Government of India practically threw upon the Local Government
the burden of proving that the circumstances of the Punjab justify the
acceptance of this view so far as this Province is concerned. At the same
time the Government of India suggested that a separate Act should be
passed for the regulation of the Punjab Court of Wards, such as exists in
Bengal, Assam, Madras, Ajmer and the Central Provinces, and was then, as
already mentioned, under consideration for the United Provinces. They for-
warded the United Provinces Bill and their orders upon it. Accordingly the
Financial Commissioner, then SIR CHARLES R1VAZ, was requested, under date
June 25, 1897, to prepare and submit a Court of Wards Bill to take the place of
Sections 34 to 38 of the Punjab Laws Act. It was in August of the same year
that he was asked to obtain selected opinions on the principle of the compulsory
spendthrift clause.

*“ Such is the origin of the present measure, As I have mentioned, in the
draft .then circulated to selected officers, the Financial Commissioner was ccnsti-
tuted Court of Wards for the Province, In a revised draft submitted to
Government by MR, THORBURN in September 1898, the Punjab practice was
restored and a Court of Wards established for each district. This arrangement
was supported by the Local Government, but nezatived by the Government of
India on the grounds of experience in other Provinces and the inexpediency of a
departure from the fundamental principle of laws in force elsewhere which vested
the attributes of the Court of Wards in the controlling revenue authority of the
Province. It was added that Commissioners and Deputy Commissioners should
receive delegated powers,

“On the important question of the spendthrift clause the Government of
India now finally agreed with the Lieutenant-Governor that a provision dispensing
with the consent of the landholder would be of the utmost value in the Punjab.
As the clause stands in the present draft of the Bill it empowers the Local
Government to make an order directing the property of a landholder to be placed
under the superintendence of the Court of Wards when it holds him to be
incapable of managing or unfitted to manage his affairs owing to his having been
convicted of a non-bailable offence and to his vicious habits or bad character, or
owing to his having entered upon a wasteful course of extravagance likely to
dissipate his property ; but this power is subject to the all-important proviso that
no such order shall be made on these grounds-unless the landholder belongs to a
family of political or social importance and the Local Government is satisfied
that it is desirable, on grounds of public policy or general interest, that such an
order should be made. The late Lieutenant-Governor, SIR MACKWORTH
YOUNG, in a letter dated November 1, 1900, undertook during the progress of
the Bill to pay special regard to any decided expression of opinion on the part
of the landed classes with reference to these provisions. I may be permitted
to add that in my opinion a compulsory spendthiift clause is much wanted in
the Punjab where we still need leaders of the people, but an aristocracy evolved
. under conditions of chronic warfare and sometimes of anarchy inevitably tends
to decadence in times of settled Government and internal peace.

“When agreeing in June 1899 to a compulsory spendthrift clause the
Government of India suggested that regard should be had to the fortunes of the
United Provinces Bill. This suggestion was acted upon, and it was arranged that
the completion of our Bill should await the final settlement of the Bill then
pending in the United Provinces.

“ That Bill was passed into law as Act III of 1899 and received the assent
of the Governor-General on January 3, 1goo. Our Bill may be described as a

_*:version of the United Provinces Act adapted to the circumstances of the

Punjab, .
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“* The law heretofare in force in the Punjab, though not unjustly described
as rudimentary, has, with certain very important exceptions to be noted presently,
in my opinion worked weli. [ propose to deal with the altered situation in'a
conservative spirit and in applying the proposed law, if enacted, to make as few
changes as possible in existing " arrangements. 1 invite attention to clause 4 of
the Bill which provides that the Court of Wards may exercise its powers either
direct or through the Commissioner or Deputy C issi or other appointed
persons, and may, with the sanction of the Local Government, delegate its
powers. These provisions are a satisfactory safeguard against overcentralisation,
an evil which, as Financial Commissioner and therefore Court of Wards, { shall
do my best to avoid.

“The chief defect in the existing law is that it does not give the Court of
Wards adequate powers of ing the in cases where it is
politically expedient to save families of high standing from ruin and disgrace.
Not only is compulsion disallowed even in cases of wastelul extravagance, but
where the landholder himself is anxious to avail himself of the aid of the Court
we are compelled to resort to what is often an inconvenient and humiliating
fiction by declaring him on his own application upfitted to manage his estate.
All this is remedied by the Bill. It contains, in addition to the spendthrift clause
which I have already described, clause 5 (1), which enables the Local Govern-
ment, if it considers it expedient in the public interests so to do, to order the
property of a landholder, on his application, to be placed under the superintend-
ence of the Court of Wards; but it will nolonger be necessary for the applicant
to confess that he is unfitted to manage his affairs or for the Local Government
to declare that he is so. 1 think this will tend to save the honour and good name
of men of good family who have become involved in debt perhaps by no fault of
their own, ’

‘“ Another defect in the law is that' while efforts are being made by the
Court of Wards to extricate an estate from_ pecuniary entanglements it is not
practicable to prevent a ward, whose only disability is that he has been declared

* unfitted to manage his estate, from incurring fresh debts and thus stultifying the

action taken for his deliverance. This defect is removed by clauses 15 and 16,
which impose the needful disabilities on wards of all classes while under the
superintendence of the Court and continue certain disabilities in the cases where
this is deemed necessary after the superintendence has ceased.
. “ The present law is also extremely unsatisfactory on the subject of joint
properties. It is not lawful at present for the Court to take charge of an estate,
in which more persons than one have a joint undivided interest, unless all such
persons are so circumstanced as to be ‘subject to_the Court of Wards. And
similar difficulties arise in the release of estates. Where several brothers have
come under the Court as minors and one attains his majority it is probably un-
lawful for the Court of Wards as such to retain the management of any part of
the estate. The absurd consequences which might ensue have usually been
avoided in practice by various expedients and notably by recourse to the
Guardians and Wards Act, VIII of 18o; but the subject has now been dealt
with in clauses 8 and 47 in a manner which I hope will be generally approved.

“The only other clause I need specially notice is clause 46. When a ward
dies or ceases to be under legal incapacity and his property is still encumbered
with debts, the Court of Wards may, under this clause, with the previous
sanction of Government, keep the property under its superintendence until the
debts are discharged. Thisis a new provision and to my mind a most valuable
one. It is exactly what is required to enable the Court of Wards to raise loans
in the open market in order to consolidate the liabilities of indebted estates and
arrange a reduction of interest. The credit of the Court obviopsly depends
upon the duration of its superintendence until the loan is repaid.

.
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PUNFAB COURT OF WARDS BILL, THE DELHI DARBAR BILL.S
1902, ] [ M. Tupper ; M, dnderson.

‘I think I have said enough to show that in certain points legislation is much
needed. For the rest I hope the Bill as a lidatin, ofa {
hensive kind founded on the latest epitome of extra-provincial experience as
contained ‘in the United Provinces Act will prove a serviceable.implement of
administration.

‘ Under the rules of business it will be published in the Gazette with the
Statement of Objects and Reasons. It is intended to circulate the Bill anew for
the opinions of selected officers,

* With these remarks I beg for leave to introduce the Bill.”

The motion was put and agreed to, The Hon’ble MR. TUPPER intro-
duced the Bill and moved that it be referred to a Select Committee consisting
of the Hon'ble MR. ALEXANDER ANDERSON, the Hon’ble MR. MADAN
GoPAL, the Hon’ble COLONEL ]. B. HUTCHINSON and the Mover. The motion
was put and agreed to, ‘

The Hon'ble MR. TUPPER moved that the Bill be published in the
Punjab Gasette in English and Urdu.

The motion was put and agreed to.

THE DELHI DARBAR BILL.

The Hon’ble MR. ALEXANDER ANDERSON moved for leave to intro-
duce a Bill to make special and temporary provision for the administration of the
area occupied by or adjacent to the various Camps at the Coronation Darbér
to be held at Delhi. He said: “I have to ask permission to introduce a ‘ Bill
to provide for the administration of the area occupied by and adjacent to the
various Camps at the Coronation Darbér to be held at Delhi.’

““In a few weeks the whole country for miles round Delhi will be converted
into a huge city and cantonment, and it is necessary to provide for the security,
peace, health and comfort of the people who will assemble there from all parts,
These objects could, at least in part, be secured by the existing general and
special laws extended where possible by orders of the Local Government : but this
would be an inconvenient and cumbrous procedure, and moreover as the Camps
are mostly outside the limits of any cantonment and municipal town, it is only
by special legislation that provision can be made for the prevention and punish-
ment of numerous petty acts, most of which would be offences, if committed in
a town or cantonment, This is the principal object with which this Delhi
Darbér Bill has been prepared, and I move that permission be given to intro
duce it.” .

The motion was put and agreed to. The Hon’ble MR, ALEXANDER
ANDERSON introduced the Bill. He'said : * I shall now explain shortly the
principal provisions of the Bill to introduce which permission has been given,

“In the first place it provides for the definition of the areas to which it
will apply, ‘This will be effected by means of orders of the Local Government,
published by public notice at conspicuous places within the local limits to which
the orders relate. This procedure is likely to be more effective than publication
in the Gazette, and is appropriate for an enactment the operation of which is to
be so limited in place and in time.




THE DELHI DARBAR BILL.
[ Mr. Anderson.] [ 1oTH NovemseR 1g02]

*“There are two penal sections which are largely based on the Police and
the Cantonment Acts. They provide for what would in most cases be offences
if done in areas to which these Acts applied. Section 2 declares to be offences
certain acts, committed anywhere within the notified area, which tend to cause
obstruction, annoyance, risk, danger on damage to the public or to any indivi-
dual. The principal subjects with which this section deals are-—~

Nuisances, pollution and waste of the water-supply, the sale of food or
drink unfit for human consumption, failure to give timely informa-
tion of infectious or contagious disease, loitering with intent to
commit an offence, and disobedience of lawful authority.

‘" Section 3 provides for acts done in any street, road, or other public place*
Under this section, the authorities will be able to regulate the traffic, and to
prevent or punish rash and negligent riding or driving, also begging, drunkenness,
brawls, and gambling.

" The maximum punishment for any offence under the Act is 8 days’ im-
prisonment or 50 rupees fine. Magistrates need not proceed under the Act if
they consider that any case will be disposed of more appropriately under the
ordinary law,

“ The Act will generally be enforced by the Police, but it will probably be
found convenient and even necessary for certain purposes to empower other
persons to exercise some of the powers of the Police: ard for this the Act
provides. They will all have power to arrest without warrant any person com-
mitting in their sight an offence punishable under the Act : if the offender gives
his name and address he will not be detained : otherwise he is to be taken at
orce before a Magistrate. It is understood that under powers with which the
Local Government is already invested, one Magistrate with summary jurisdiction
will be appointed for each Camp : and there will therefore be no delay in dispos-
ing of all cases,

. “ Provision is also made for defining the limits of Police Stations, and the
Local Government is authorized by Section'7 to make rules for the guidance of
officers and gererally to carry out the provisions of the Act.

““The Act is intended to provide for temporary and altogether exceptional
conditions, and will cease to be operative on the issue of a notification as soon
as the special necessity for it ceases to exist.”

The Hon’ble MR. ALEXANDER ANDERSON moved that the Bill be referred
to a Select Committee consisting of the Hon'tle COLONEL HUTCHINSON, the
Hon’ble MRr. MADAN GOPAL and the Mover, with instructions to report within
a fortnight. He said: “The Bill has been already published in the Punjab
Gasette in English and in Urdu: and as it is desirable that the Bill become law
as soon‘as pEs—siTe,‘—I—beg to mave that the Bill be reférred to a Select Committee
consisting of the Hon’ble COLONEL HUTCHINSON, the Hon’ble MR.” MADAN
GOPAL and the Mover, with instructions to report within a fortnight.”

The motion was put and agreed to.

ADJOURNMENT.
The Council adjourned to Monday, the 24th November 1902,
LAHORE : } H. A, B. RATTIGAN,

Secretary, Legislative Coswnsil,

The roth November 1902,

Punjab Government Press, Lahoremjse11-Gam250,
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PUNJAB GOVERNMENT.
LEGISLATIVE DEPARTMENT.

Abstract of the Proceedings of the Council ‘of the Lieutenant-Governor . of the
Punjab, assembled for the purpose of making Laws and Regulations under
the provisions of the Indian Councils Att, 1861 and 1892 (24 and 25 Vict,,
Cap. 67, and 55 and 56 Vict., Cap. 14).

THE Council met at the Council Chamber, Goverament House, Lahore,
on Monday, the 24th November 1902, .

PRESENT :
His Honour Sir CHARLES MONTGOMERY RIVAZ, K.C.S.1., Lieutenants

Governor of the Punjab, presiding.
The Hon’ble Mr. D. P. MASSON, C,1.E.
The Hon'ble Colonel J.'B. HUTCHINSON,
The Hon’ble Mr. J. WILSON, C.s.1,, M.A., .C.S.
The Hon’ble R4i Bahddur MADAN GOPAL, M.A., Bar.-at-Law,
The Hon’ble Mr. C. L. TUPPER, ¢.S.1,, L.C.S.
The Hon’ble Mr, ALEXANDER ANDERSON, C.LE., [.C.S.

THE DELHI DARBAR BILL.

The Hon’ble MR. ALEXANDER ANDERSON presented the Report of the
Selest Committee on the Bill to make special and temporary provision for the
administration of the area occupied by or adjacent to the various Camps at the
Coronation Darbar to be held at Delhi. He said: “ I have to present the Report
of the Select Committee on the Bill to provide for the administration of the area
occupied by and adjacent to the various Camps at the Coronation Darbar at
Delhi, together with the Bill as amended by us.

““ We have added in the heading and elsewhere in the Bill words that wil
make it clear that the Local Government may include within the scope of the
Act any part of the Municipal area which it may be censidered desirable to
include, even though it may not be exactly adjacent to-the Camps.

“The word ‘ such’ has by mistake been omitted in clause 1, sub-clause (2).

““We think the title  Delhi Darbar Police Act’ is more accurately descriptive
of the nature and object of the Bill.

““Two important changes have been made in clause 2. Tn'the first sentence
we have omitted the words ‘or any. ‘individual” after ‘the 'words *the public’.
The Bill is intended primarily for the benefit of the general public, and an Act
that is offensive or dangerous to the individual only may be left to be dealt with
under the ordinary law.

* On the other hand there are some acts which, we think, should in the
special circumstances be regarded as offences apart from any question of
* obstruction, inconvenience, annoyance, risk, danger or damage’ to the public,
and we have accordingly divided the clause into two sub-clauses, the first dealing
with acts which are punishable only if and when they are offensive to the public:
and the second sub-clause providing for acts that should be absolutely prohibited.

““In clause 2, sub-clause (7) {e), the words without permission’ have
been omitted as too indefinite and also because it is necessary to consider only
whether the act in question is likely to cause inconvenience, danger or.damage
0 the public.



8 THE DELHI DARBAR BILL.

[ Mr. Anderson. [ 1oTH NOVEMBER 1go2

*“There are two penal sections which are largely based on the Police and
the Cantonment Acts. They provide for what would in most cases be offences
if done in areas to which these Acts applied. Section 2 declares to be offences
certain acts, committed anywhere within the notified area, which tend to cause
obstruction, annoyance, risk, danger on damage to the public or to any indivi-
dual. The principal subjects with which this section deals are-~

Nuisances, pollution and waste of the water-supply, the sale of food or
drink unfit for human consumption, failure to give timely informa-
tion of infectious or contagious disease, loitering with intent to
commit an offence, and disobedience of lawful authority.

‘“Section 3 provides for acts done in any street, road, or other public place’
Under this section, the authorities will be able to regulate the traffic, and to
prevent ordpunish rash and negligent riding or driving, also begging, drunkenness,
brawls, and gambling.

“*The maximum punishment for any offence under the Act is 8 days’ im-
prisonment or 50 rupees fine. Magistrates need not proceed under the Act if
they consider that any case will be disposed of more appropriately under the
ordinary law.

“ The Act will generally be enforced by the Police, but it will probably be
found convenient and even necessary for certain purposes to empower other
persons to exercise some of the powers of the Police: arnd for this the Act
provides. They will all have power to arrest without warrant any person com-
mitting in their sight an offence punishable under the Act : if the offender gives
his name and address he will not be detained : otherwise he is to be taken at
once before a Magistrate. It is understood that under powers with which the
Local Government is already invested, one Magistrate with summary jurisdiction
will be appointed for each Camp : and there will therefore be no delay in dispos-
ing of all cases,

X ““ Provision is also made for defining the limits of Police Stations, and the
Local Government is authorized by Section'7 to make rules for the guidance of
officers and gererally to carry out the provisions of the Act.

“'The Act is intended to provide for temporary and altogether exceptional
conditions, and will cease to be operative on the issue of a notification as soon
as the special necessity for it ceases to exist.”

The Hon'ble MR, ALEXANDER ANDERSON moved that the Bill be referred
to a Select Committee consisting of the Hon'btle COLONEL HUTCHINSON, the
Hon'ble MRr. MaDAN GoPAL and the Mover, with instructions to report within
a fortnight. He said: “The Bill has been zlready published in the Punjab
Gazette in English and in_Urdu: and as it is desirable that the Bill become law
as soon'as possible, | beg to mave that the Bill be referred to a Select Committee
consisting of the Hon’ble COLONEL HUTCHINSON, the Hon'ble MR.” MADAN
GOPAL and the Mover, with instructions to report within a fortnight.”

The motion was put and agreed to.

ADJOURNMENT,
The Council adjourned to Monday,. the 24th November 1902,
LAHORE : H. A, B. RATTIGAN,
The soth November 1902.} Secretary, Legislative Cowneil,

l
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) PUNJAB GOVERNMENT.
LEGISLATIVE DEPARTMENT.

Abstract of the Proceedings of the Cowncil of the Lientenant-Governor of the
Punjab, assembled for the purpose of making Laws and Regulations under
the provisions of the Indian Councils Acts, 1861 and 1892 (24 and 55 Viet.,
Cap. 67, and 55 and 56 Vict., Cap, 14).

. THE Council met at the Council Chamber, Government House, Lahore,
on Monday, the 22nd December 1902,

"PRESENT :

His Honour Sir CHARLES MONTGOMERY RIVAZ, K C.S.1,, Licutenant-
* Governor of the Punjab, presiding.

The Hon’ble Mr. D. P. MASSON, C.1.E.
The Hon'ble Colonel J. B. HUTCHINSON.
The Hon’ble Mr. J. WILSON, C.S.1, M.A, L. C. S,
' The Hon’ble R4i Bah4dur MADAN GOPAL, M.A., Bar.-at-Law.
‘The Hon’ble Mr. C. L. TupPER, Cc.51,1. C. S,
The Hon’ble Mr. ALEXANDER ANDERSON, C.LE,I.C. S. .-

PUNJAB MILITARY TRANSPORT BILL. °

The Hon'ble MrR. WILSON moved that the report of the Selezt
Commiittee on- the Bill to provide for the periodical enumeration and regis-
tration of -animals in -the Punjab fit, or ordinarily used, for the purposes of: .
military transport, and for the compulsory acquisition of such animals in
time of war, and for impressment of the same for hire for purposes of
military- transport at any time, be taken into consideration. He said:
“In ‘moving that' the report of ‘the Select Committee on. the Punjab
Military Transport Animals Bill be taken intc consideration, I have little to add
to the remarks [ have already made on the Bill. It is perhaps desirable to ex-
plain more fully the reasons for the amendment made in the definition of
“animal’ in clause 2. It had been pointed out in some of the criticisms on the
Bill that if all bullocks were made liable to.impressment, agricultural opera-
tions might be broughtto a standstill. One answer to this objection is that
the Local Government will have full power, whether by nctification under
clause 11 or by exécutive instruétions "to the officers empowered by’ it under
the Act, to exempt from acquisition or impressment any class of animals,
and that it might be trusted to see that an undue proportion of plough-bullocks
is not taken from any district. Moreover, as it is often very necessary that
bullocks should be made available for the purposes of military transport, we-
considered.it impossible to exempt all bullocks from the operation of the Act,

J or even all plough-bullocks, as ‘most bullocks that are used in carts are also
used in the plough. There are, however, a large number of bullocks, especially
in the south-west of the Province, which have never been trained to draw
acart or carry a load, and which would therefore be useless. for -the pur-
poses of transport, and there would be no advantage in registering . or-
impressing such animals, and on this ground we amended the definition soas -
to exclude them {rom the operation of the Act. The Act, however, will still-
apply, as the wording of the definition shows, to all bullocks: which have been

trained to . carry loads or draw - carts, even although they. may be also used for




ploughing or other agricultural processes. It has. been objected to this
distinction that it necessitates an enquiry into whether the bullock has
been so trained or not; but in any case this enquiry would be necessary
in all cases of doubt, as no bullock not so traned would be of any
use for transport purposes, and in the comparatively few cases of doubt
it will be easy to ascertain by experiment whether the bullock has or has not
been trained to draw a cart or carry a load.”

* The motion was put and agreed to.

The Hon'ble MR. ALEXANDER ANDERSON moved to propose the amend-
ments of which he had given notice and which had been duly circulated to Members.
He said: “In the case of urgency when under section 19 the Collector or
other person authorized has taken possession of animals before an award under
section 14 has been made, itis laid down in the second part of the section
as drafted in the Bill now under consideration that as soon as may be an award
shall be made in conformity with the conditions of section 14.

‘ In such emergencies, however, it may not always be practicable for the
Committee to comply in all respects with section 14. For instance, it may
not be possible in extreme casesto bring up the animals for the inspection of
the Committee. As far as possible . the- procedure of section 14 should be
followed : but to meet such cases as I have ioned I move the d
that—

‘in clause 19 (2) for the words ‘under section 14’ be. substituted
the words ‘as far as may be, in accordance .with the provisions
of section 14';
The Hon’ble MR. WILSON supported the amendment, and said that it
would be an improvement.

The motion was put and agreed to.

The Hon’ble MR. ALEX. ANDERSON said : ‘‘ Section 26 provides for the
acquisition and the impressment for hiré of vehicles, but not for their registra-
,tion. An enumeration of carts suitable for military transport is already being
carried on in certain places, and it is obviously desirable that the Government
should have authority to arrange for registration also. When carts are required,
the acquisition and impressment will be facilitated, and the burden on the people
lessened if the Collector has at hand information that will enable him to dis-
tribute the demand in a fair manner, I therefore move the amendment standing
in my name that—

' “in clause 26, .
‘(1) after the words ‘relating to the’ in line 2, the word  registration*
be inserted, and

“{2) after the words ‘gear and equipment of animals’' the words
“and to the registration of vehicles’ be added.”

The Hon’ble MR. WILSON said: ‘I beg to support these amendments.””
The motion was put and agreed to.

The Hon'ble MR. WiLSON moved that the Bill as amended be passed.
He said; *“ have now to move that the Punjab Military Transport Animals,
Bill as amended be passed.

““This Act will strengthen the hands of Government in making preparation
for war, and enable it to collect transport more promptly than hitherto, when
troops have to be mobilised ; and this result alone is important enough to justify
the legislation proppsed. But to my mind this is not its main_justification. 1
think that the Province, even more than the Government, is to be congratulated
on the passing of this Act. It is admitted on all hands that it is necessary that
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the Government should ‘in time of war impress into its' service thé. animals .
required for the mobilisation *of troops, and there' can be no doubt that when
* another campaign has to be undertaken, impressment would have been found
necessary, even had this Act not been passed. Without the Act it would have
been impossible to distribute the burden fairly, and the old evils would have
recurred. Now it will be possible for the Officers of Government to distribute
the demand for transport animals equitably over all owners of such animals and
to reduce to a minimum, so far as this burden is concerned, the hardships
that inevitably accompany a state of war, More especially are the owners of
animals'to 'be congratulated on the provision that.an animal is not to be taken
on hire across the Frontier without the consent of its owner. In other directions
-also, as I pointed out in my speech introducing the Bill, the Government, pro-
fiting by the experience of recent expeditions, have introduced reforms calculated
to greatly reduce the evils ofiimpressment. Light railways have been pushed
forward to different points on the Frontier. Camels, bullocks and mules have
been purchased and formed into Transport corps; and in addition to these
several large bodies of camels have been raised on a permanent footing by means
of special grants on the Chenab Canal or by enlistment on the Silladari system ;
so that the Army is less dependent than it used to be, on transport hurriedly -got
together. ‘‘ Arrangements are also being made to enable the owners of ~hired
transport to receive payment of part of the hire at their homes. ltogether we
may fidently - hope that wh troops have again to be‘sent across the
Frontier, not only will the necessary transport be got together;with much greater
despatch than before, but the owners of animals will find that . the/old hardships
which accompanied its collection have been much diminished, ‘and that any
'losses ‘they may suffer will be made up to them at the ‘expense of the State.
For this they have mainly ‘to thank the executive officers who so strongly
advocated these reforms, and not least Mr. Thorburn, late Financial Commis-
sioner, who took an active part in the enquiries held on the question, and who
lost no opportunity of calling attention to the hardships caused by the old
want of system and of urging the need' for legislation on the lines of this Act,
which I now ask the Council to pass into law.”

The Hor’ble MR. ALEXANDER ANDERSON in supporting the motion
said: As an officer who have spent the whole of my service in purtly district
work, involving the impressment of transport on several occasions, and as suchy
being in a manner representative of those who will in the future have to carry
out the provisions of this Bill, I may be permitted to express my satisfaction
that it is now so soon to become law. .

*The Bill which has been immensely improved in Select Committee
provides for the registration, pulsory sale, and pulsory hire of animals
and vehicles for military transport. I do not regard the scheme for branding
animals as being an essential or even an important part of the Bill. It will not
in my opinion meet with much favour from the people, and it will not, [ fear,
solve the problem of the voluntary supply of transport in time of war.

“To the district officers the most important part of the Bill is the pro-
vision for registration of all suitable animals. This enables the Local Govern-
ment and the Collectors to fix in times of peace and of comparative leisure the
transport possibilities of each district, tahsil and zail, in fair proportion to the
resources and capabilities of each area, On mobilization, the Collector will be
in a position at once to distribute in an equitable manner the demand made upon

- his district, and t¢ withdraw without disorganizing the local conditions cf agri-
culture a sufficient number of animals for the requirements of the army.

) “ This systematic selection will, as compared with the confusion of the
past, be a great boon to the people : and though it will not entirely remove, it
will most materially mitigate, the hardships which have characterized in the past
the almost indiscriminate seizyre of transport animals.
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* The regulation of the acquisition of animals by purch.ase will also be.a.
vast improvement on the wantof system that has hitherto prevaiied : but perhaps
the part of the Bill that will appeal most of all to the people of the Punjab is
the provision that in future no animals impressed for hire may be taken beyond
the limits of India without the owner's consent, and that if hired animals must
be taken across the Frontier, they shall become absolutely the property.. of.
Government, and shall be paid for at the price fixed at the time of impress-
ment. This is not merely a protection of the property of the .owners, " but also
ensures that no man need now cross the Frontier in unwilling service,

. “ The Act wi believe, be welcomed as an assurance that the Govern< |
ment is resolved to mitigate as faras the necessities of war will admit the hards o) 1]
ships that must be shared by all classes of the community.” i

The Hon’ble COLONEL HUTCHINSON said: “1 feel that it would not be
right for me to record a silent vote on this Bill, as from the time of the Kabul
War (1879) as a District Officer, as Trans port Officer on special duty, and as a i
member of the Transport Committee of 1898 1 have.been.closely connected i
with all questions connected with the collection of transport in the time of war
and for more than 20 years have urged the necessity for legislation.

‘“ As District Officer I have realised- the difficulties lying in the way of
officials who have been suddenly called upon to collect animals, and T have also
seen the hardships which have resulted to the people who have ‘been forced: to [
provide for the requirements of Government. At all times, by high rates for hire
and in other ways,” Government has done what was possiﬂle to mitigate these
hardships, but much more was required, and it is with much pleasure that I now
welcome the ‘passing ‘of this Bill which will:l hope remedy the evils which
have existed in the past. ’ : B

“The Act will prevent the wholesale collection of utterly useless animals. it

for inspection when transport is required, and the consequent hardships on the i

owners who used to be frequently kept days at the tahsils, It will prevent s

transport being taken across the Frontier on service without consent of. the owner,,

and it arranges that a fair price will be paid if the animals are purchased for work
./ beyond the Frontier. -

, “As regards. officials, the Act renders legal acts which have always
been necessary but were technically illegal and have often been questioned.” The
District Officer will now have a fair idea of where transport is to be found, and
he will be able to fairly distribute his demand over the villages and townsin
his disirict. He will also have a guarantee that the necessities of Government 1
are met.in a way as little oppressive as possible to the people. . 1
* Everything that is possible has been done to assist the District Officer,
and Transport Department, and at the same time every possible pre-
caution has been taken to prevent unnecessary hardships on the people and to
compensate them for loss that must ensue from the seizure of animals and
carts.” : T

‘The motion ;vas._put and agree;l to, L .
: ADJOURNMENT. : L A
The -Council adjourned sine’die.

LAHORE: - . - } . H. A. B. RATTIGAN, .

The 2and Dicember 1902. ) Secretary to the Legislative Council of the Pun/'_qb.

Punjab Gorerament Press, Labore—34+13-02=250,




PUNJAB GOVERNMENT.
LEGISLATIVE DEPARTMENT.

Abstract of the Froceedings of the Council of the Licutenant-Governor of the
Punjab, assembled for the purpose of making Laws and+Regulations under
the provisions of the Indian Councils Act, 1861 and 1802 (24 and 23 Vict.,
Cap. 67, and 55 and 56 Vict., Cap. 14).

Te Council met at the Council Chamber, Government House; Lahore,
on .Monday, the 11th May 1903.

PRESENT :
His Honour Sir CHARLES MONTGOMERY- Rivaz, K.C.5.1., Licute-
nant-Governor of the Punjab, presiding.
The Hon’ble Kanwar Sir HARNAM SINGH, K.C.LE.
The Hon’ble Mr. D. P. MASSON, C.LE.
The Hon’ble Colonel ]. B. HUTCHINSON.
The Hon'ble Mr. J. WiLsoN, C.s.1., M.A,, [.C.S.
The Hon'ble Rai Bahadur MADAN GoPAL, M.A, Bar.-at-Law.
The Hon'ble Sir LEWis TUPPER, K C.LE., C.S.I,, .C.S,
The Hon'ble Mr. ALEXANDER ANDERSON, C.LE., [.C.S,

PUNJAB COURT OF WARDS BILL.

* The Hon'ble SIR LEw1S TUPPER presentéd the Report of the Select
Committee on. the Bill to consolidate and amend * the law relating to the Court
of Wards in the Punjab,

The Hon'ble SIR LEwiS TUPPER moved that the Report of the Select
Committee be taken into consideration. He said :—“When [ introduced this
Bill on the 1oth November last [ gave a full account of its origin and of its
history up to date ; and I will therefore limit my present remarks to subsequent
proceedings.

*“The Bill was circulated for the opinions of selected officers, and I am
glad to say thatit was well received. Several officers, including two Com-
missioners, “simply expressed _full concurrence in the Bill and had no amend-
ments to suggest. The criticisms of others were directed almost exclusively
to matters of detail, and in the correspondence no fresh question was raised of
“any importance or difficulty. [am sorry to say that the opinions of three
of the Hon'ble Judges of the Chief Court and of two Divisional Judges were
received too late for consideration by the Select Committee ; but this is a point
to which I shall have to refer again at a later stage of to-day’s proceedings.
Asregards the other opinions I may say that the objects of the Bill being
admitted, the few criticisms which we received =mount to suggestions for
the better attainment of those objects.

.
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.. "It follows that several of the amendments which we have made in
the Bill are self-explanatary. Putting these aside, our amendments fall
into two classes : first, we have distinguished throughout the Bill between
wards and persons whose property is under the superintendence of the
Court of Wards, though they are not themselves disqualified ; and secondly,
we have endeavoured to make Chapter VI, relating to the ascertainment
and liquidation of the liabilities of wards, a clearer and more consistent
enactment than it was in the previous draft of the measure.

“ As regards amendments of the first class, we may, under this Bill, undertake

the superintendence or management of the whole of a joint-estate when one or
more of the joint-proprictors are not themselves disqualified. = Similarly, when a
disqualification ceases by a minor coming of age or otherwise, we may nevertheless
retain the superintendence or management of the whole of the joint-estate, not-
withstanding this - alteration in the circumstances. This being so, it is natural
to ask whether a person who has legally ceased to be disqualified is nevertheless
to remain subject to the personal disqualifications of a ward ? In substance
that question had alrcady been answered by the Government of India in the
negalive when a previous draft of the Bill was under consideration. They
distinguished between legal superintendence and management, and pointed
out that where the joint-proprietor was not disqualified and his property was
taken under the Court of Wards merely because he was joint with a disqualifi-
ed person, a power of management only was required. Both in this case and
where a share of joint-property is retained-after one or more of the wards have
ceased to be disqualified, the person who is not disqualified should clearly receive
the surplus income of his share ; and it is obvious that we should not assume
or retaic the guardianship of his person. - In the Bill as circulated an attempt
had been made to give effect to these views, but some of the criticisms received
showed that it was not entirely successful. We have now so revised the Bill
throughout as to make certain that it does all that is necessary in this belalf.
Where the superintendence is assumed it will extend only to management and
“that will not include power of sale or mortgage. Where it is continued the
# authority of the Court of Wards must necessarily be wider, but still it has been
‘strictly limited in the sense required.

“The case of Chapter VI is somewhat similar, There is no change as
regards the general intention of the chapter ;but 1 confess that I think it would
have received more close attention at an earlier stage of the Bill had it not been
somewhat thrown into the shade by the very important proposal of the Local
Government to enact a Chapter VII, which has no place in the measure
before us, having been disallowed by the Government of India. The rejected
Chapter VII dealt with incumbered estates and gave the Court of Wards an

.insolvency jurisdiction, It was limited to wards belonging to families of
political or social importance, and-in such cases gave power to prepare a
scheme of liquidation, scaling down the debts, which would have been binding
on all creditors, suits and proceedings ‘against the ward being barted. Had
this chapter been carried, Chapter VI would have had a very minor importance.
With the rejection of the old Chapter VII the importance of Chapter VI is
much increased. .

“In- the Bill as circulated Chapter VI was drawn from several sources,—
the United Provinces Act, the Central Provinces Act; and the Sindh Incumbered
‘Estates Act. The provision taken from the last named enactment as to ranking
debts in order of proposed payment seemed to us to be especially embarrassing
and indeed impracticable where there would be no authority to deal finally with
the debts themselves ; and it appeared further that - one ‘or two of the provisions
of the chapter were not altogether consistent with each other.

““ These iderations led us to ine it anew, and though the changes
made are not great they are, we think, sufficient to make the law in this behalf
consistent and workable, . .
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“The scheme is really a simple ore. When superintendence is assumed
the Deputy Commissioner calls on creditors to notily their claims. - Subject te
reasonable excuses and exceptions the claim of a creditor who does not notify it
within six months is extinguished. The Deputy Commissioner may not dis-
allow a claim founded on a decree, but he may disallow any other claim
in whole or in part.  If the Deputy Commissioner disallows a claim in whole
or part the claimant may sue to enforce it. The order of a Deputy Commis-
sioner disallowing interest as zgreed upon would be considered to be the dis-
allowance of a-part of the claim. * Until the creditor has duly notified his
claim to the Deputy Commissicuer and can produce a certificate of having done
so he is debarred from proceedings in Court against the ward or property under
superintendence. The petiods during which proceedings are thus barred are

* excluded in computing periods of limitation. [ think that these provisions, which
are largely -due to the care and sagacity of my Hon'ble Friend, MR. ALEX.
ANDERSON, will work justly and smoothly, and I shall be glad to see them
pass into law,

“1 have only to add that when the Government of India disallowed the
original Chapter VII they further observed that if any special procedure for
dealing with incumbered astates were really required in the Punjab it should
form the subject of a separate enactment and should not be included in a
Court of Wards Act.

“ With these remarks 1 beg to move that the Report of the Select Commit=
tec be taker into consideration.”

The Hon'ble MR. MADAN GOPAL in supporting the motion said :—In all
countries and systems of law the Ruling Power is recognised to be the supreme
guardian of minors, lunatics and idiots—that power being vested in the courts
of law and capable of being exercised in the case of ¢ve#y minor or luratic, But
there are certain minors, lunatics and persons similarly situated who by reason of
their circumstances are peculiarly under the protection of the State, and the insti-
tution of Courts of Wards has been devised for the purpose of vesting in Revenue
and Executive authorities the power to protect the properties and persons of such
disqualified individuals. The peculiarity that claims this special protection is the
possessionand proprietorship of landed property. ~Critics of Government measures
usually characterise the legislation which aims at regulating measures for such
protection as grandmotherly, and they specially call in question the wisdom of
protecting prodigal or spendthrift - proprietors, who are one of the many objects
of the paternal solicitude of Government. Their objections usually are that it
is uscless to save people from the consequences of their own imprudence, that
to protect them has the effect of offering a premium to the continuance of vicious
habits which led to embarrassment, that it is to the interest of society that
property should pass from the hands of imprudent proprietors to those who are
likely to be better able to take care of it, that the system of keeping the pro-
digal under tutelage is unduly interfering with individual liberty and with the
vested rights of creditors.” .

*“ But these objections are outweighed by political and socialistic consi-
derations + England has always been the country where individual liberty has
been respected more than anywhere else, but during the last 3o years the ten-
dency of legislation even there has been to interfere with individual liberty in a
way which would have mads Mill and philosophers of his stamp exclaim in
surprise.  Modern science and the current of modern thought have led legis-
lators more and more to consider the danger to society from giving to the indi-
vidual absolute liberty. If therefore danger arises to the State or to the indi-
vidual from not restraining individual Iﬁuerty the’ State ought to be prepared
to do so. The prodigal is not looked upon as an individaal standing by

* A writet in the Madras Law Jouznal,
+Law Quarterly Review,
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himself. His ‘property is. considered as not entirely his own, but also
belonging to his family and relations, whom it is considered unwise to expose
to want because of his recklessness. ~The intention is to protect property which
is really common property from the extravagance of the person who actually
has possession ; in other words, to protect the rights of innocent third parties.
Looking to old communities, the preservation of the family estate was dear to
the heart of a Roman lawyer. Property which a member ~ of the Gens had was
inalienable and hereditary, and all the members of the Gens had an interest in it.
Similar notions prevail in our Customary Law. Here also anything which ténds
to dissipate such property is viewed with ‘disfavour. The State, interested as it
is in the preservation of the family and the tribe, cannot admit that the rights 6f
property -consist in the right of an ‘'owner toruin his family in satisfying his
miserable whims and fancies or shameful caprices. Government considers

it inexpedient tolet the class of great landlords and scions of aristocracy -

die out and their capital dissipated in unprofitable expense. - They. think
that there are substantial advantages which accrueto the State from™ the
maintenance of a wealthy landlord class and grave evils likely to result from
their disappearance: The landed aristocracy is the class most interested
in the stability of Government and in the maintenance of peace and order.
Their authority and influence are factors which prevent any violent upheaval
of the existing. order of things. This was experienced in Oudh in the Mutiny
of 1857 and led to Lord Canning’s recognition of the status and position
of the Oudh Taluqdars. Apart %rom this the hereditary feelings of attach-
ment between the -landlord and the ryot are likely to bring abouta more
generous and liberal treatment of the latter than is fikely to bé. accorded by
persons who own no ancient ties with peasants, The interest of the latter is to
take the maximum out of the land, no money is spent in permanent improvements,
and the tenants have a landlord who does not careabout their welfare. The
spendthrift will thus have caused injury and suffering toa large number of
people if he were allowed full liberty to alienate, and the State cannot look upon
such misery with disregard. Besides, a spendthrift is a moral danger to all
persons who come into contact with him, and .public order suffers from his pre-
sence, There are numerous other reasons why a wealthy landlord class can
prove itsélf useful to the public, and these are the considerations which have led
to the relief of incumbered estates and the inclusion of spendthrifts in the legis-
lation connected with minors and lunatics. In' fact, a prodigal is considered to
be akin to an insane person, and in Roman Law the State interfered with his

"property on the same grounds as it protected the estate of minors and lunatics.

This was as early as the law of the Twelve Tables, where agnates and men of his_
Gens were given power over him and his money.

“In addition to spendthrifts, from very early times protection has been
accorded to females. In Roman asin Hindu Law, a woman never had legal

independence. If she'was not under pofestas, she was under manus or tutela: .
women were never their own masters. The aged and the infirm are another class *

calling for protection. These then are the various classes for whom the present
measure is intended. It has my hearty support so far as it goes, but I wish it
had gone a little further. It provides for a land-owner applying that his property

be tafen under the superintendence of the Court, Now unless there bea com-

mand from above, .., from the Commissioner or his Deputy, the cases must be

~ very rare indeed where a man will come forward and confess that he is unfit and

that he wants protection, ~Those harpies who surround a rich land-owner will
never allow him (o realize the truth of his position, but: will on the contrary
glorify his capability ‘and"the possibilities that are within his reach. As the

ob‘ject is to save estates, | think if a provision had been inserted enabling the

wife, children or other relations of ‘a proprietor also to apply that his estate be
taken under superintendence, it would have proved salutary. Such provisions
find place in the laws of other countries, .
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N B\)t-a§ the Bill is framed there is no bar to their doing so’ and' to, the
Coust considering their application, though no explicit provisionis made on, the

-point,

‘“Anotler point which I would have liked to find inserted in this Bill is a
provision similar to Sections 59 and 40 of the Madras Court of Wards Act,
189). These sections provice that if the property of the ward, whole or ‘part,
be in-the possession of a mortgagee or lessee, the Collector may, as representa-
tive of the Court, require such mortgages or lessee to deliver up possession of
the same at the end of the then current year, and if such, incumbrancer refuses
or neglects to obey such order, the Collector may without resorting to_the Civil
Court enter upon the property and summarily evict therefrom the said incum-
brancer, and in the case of a lease, if the Collector finds - that the consideration
paid was inadequate, call upon the lessee to pay such additional consideration
as he considers reasonable ; the. lease being determined if such additional con-
sideration be nat paid. In either case, ‘it being lelt to the dissatisfied party to
resort to the Civil Court fer establishment of his rights, but the position being
altered, he being the claimant or plainiiff and not defendant as he should

+ ordinarily be and the onus being on him, the Court of Wards enjoying "the
benefit of being defendant, beats possidentis.

“I have no doubt this would appear to lawyers as a very revolutionary
proposal coming from one of their cloth, but my excuse is my sad experience of
the way ini which prodigals are taken advantage of by unscrupulous persons who
deal with them. [ have at present in my hands a case in which the zamindar was
lamentably weak and eatirely in the hands and under the persuation of certain
black-guzrdly servants who made him drunk and sign any documents at their
sweet pleasure without his iving the slightest ideration, Now in cases like
these, I feel justified in saying that a paternal Government ought to, and is bound.
to, come to the rescue of the weak and the oppressed, and itis not at all wrong
that the oppressor should ficst be disseized of the property fraudulently obtained
and then to scek remedy if he so feels inclined, the onus of showing the transac-
tion to be fair and above board being on him, Inasmuch as this provision finds
place in the Court of Wards Act of Madras, | suggested its inclusion in this Bill.
Thz-Hon'ble the Member in charge and His Honour the President have however.
pointed out that if this were done, the passing of the Biil would bz considerably
delayed, as the amended Bill would have to be sent up to the Government of
India (or appreval, and it is very desirable that the present Bill should be passed
with as litrle delay as practicable. As I have been assured that  the suggestion
will be noted and that the Financial Commissioner will call for opinions on the
same, | am content with simply mentioning it here instead of woving an

mendment as. | originally intended doing,

“There are one .or two provisions to which also I would like to draw
altention. The power to retain superintendence of .property of the ward
after. his death or ceasing to be disqualified where all the debts have not
been paid off is very essential, as otherwise the whole scheme of liquidation
would become infructious. Similarly, where there are several wards and one
or more become competent, while others remain 'disqualified, the interests
of the latter will be jeopardised: were the Court to relinquish charge altogether.
This power has therefore been retained, the exempted or qualifizd ward retaining
the same power over his share of the income’ as if he were originaily. not dis-
qualified. ~ A provision taken from the English Act for the. relief of infants has
also my hearty support. It provides that no suic_shall be brought whereby to
charge any person upon any promise made after he has ceased to be a ward to
Fay any debt contracted during infancy, or upon any ratification made after
"autaining majority of a promise made during infancy. The position of a persoi
who has just attained majority and for some time after is such that he is entirely
‘under the thumb-and influence of designing persons, and a continuance of his
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disqualification is absolufely necessary. . Another .provision propases. tn enact
that orders made by.the Court of Wards assuming superintendence shall be final
and shall not be called in question in any Court of Law. This means that the
decision as to who is and who is not a disqualified person whose estate may be
taken under superintendenice will rest with the Executive authorities and not with
Courts. In European countries the rule is that io body can bt decla-ed a +ard
of Court unless the judiciary have first decided on admissible eviderice that he-is
disqualified, ‘The circumstances of this country are, however, so different that a
similar provision would work havee here. There: are no family councils coms
petent and ready to move the Courts. ~Again, wives 'and children, ‘although
happily. affected by gance, may not have the means or be in the positioti
of meeting the spendthrift on an equal footing so far as-judicial inquiry-and-ihe
expenses attendant theréon go, and whilé the inqui'y is' going on, the sperd-
thrift may squander the whole of the property, the dilatory work of the " Civil
Cotirts and the right of appeal and revision affording him sufficient ‘time in which
to do so. Again,” many respectable people living 'in the neighbourhocd or
quainted with the doings-of the spendthrift may be willing to give information
if sought, but reluctant to face a cro¢s-examiner who may brow beat and ‘insult.
These and many other considerations of a si'nilar character. ‘make cur position in
this ccuntry different to Europe and -necessitate: that: the power to take ‘over
superintendence shouid vest in the execetive without question. It is not at all
likely that they will cver abuse ti:eir position or authority ; indeed in Provinces
where they have enjoyed this rower for long no case of zbuse of authority has
ever come to notice..” | would now beg leave 1o conclude, trusting that this
measure will prove of incalculable benefit to the'landed class and a source of
strength and satisfaction to the State.” . :

The Hon’ble S1R LEWIS TUPPER said : —* T have listened with great aften-
tion to the able and learned address of my How'ble Friend: M». MADA v “GOPAL,
‘and 1 may Le allowed to say that | wasspecially interested in his remarks on the
- analogy between the early Roman Law and our Hindu and Customary Law and
some of the provisions that we are about to enact. Ther2 are, however, in the
body of his speech only two points o which I need specially remark.  First; in
regard to the suggestion that the Bill might have provided for applicatiors by
‘members of a family praying that a prodigal mewber shon'd be brought under
the superintendence of the Court of Wards, my Hon'ble Fiiend has himself
supplied the answer. There is nothing in the Bill to prevent the wives or
other relatives from petiticning. and if they do, no doubt enguiry will be made and
preper action taken.  The Bill gives the Local Gevernment very wide powers of
dealing with cases where a per<on is disqualified without  any applization of his
own=— powers quite as wide, | think, as any Government wou.d care to ascume.
The Local Government can cause the preperty of a landholderto be placed
urder the superintendence of the Court of Wards when it finds that, he is
incapable of managirg or unfitted to manage h's ‘affairs * oning to any physical
or niental defect or infirmity ’ or ‘owirg to his having entered on a course of
wasteful extravagarce likely to dissipate his property.' ~The mental defect
here in view is, | would point out, something diffezent from and less. than un-
soundness of mird, for which provision is made in another section ; and as my
Hon'ble Friend has himself pointed out, under Section 10 of the Bill, the order of
the Court of Wards assuming superintendence is final and cannct be called in
question in any Court of Law. While 1 am entirely with my Hon'ble Friend in
desiring the preservation of our prominent families, I believe that these pro-
visions will b found in practice quite sufficient to meet the cases which he has
in view. .

" *As to his other point that we might have adopted the Madras provisions
by taking power to cject a mortgagee in possession and to deal with lessees in
Ahe manner proposed, | am sorry that the matter was not brought to notice at
‘an earlier stage of the measare, It deserves full consideration, arid personally
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should have been in favour of the proposal relating to the mortgagee, seeing that
I-had myself proposed the far more drastic Chapter VI, since discarded; which’
gave insolvency _powers. to the Couit of Wards.  That was the difficulty howe
ever, . The Government of Irdia had rejected that chapter, and could we insert
the somewhat strong provisions affecting the rights -of third parties which-.are
favoured by my Hor'ble Friend without further reference to that authority? I
thought not, and the Select Committee agreed with me ;:and we also:agreed that,-
although MR. MADAN GOPAL'S proposed provisions might be valuable, it was not-
worth while to delay the Bill in order to obtain them. . The Bill is really very urgent.-
ly required, and these provisions can wait for scme later opportunity. ‘I had, howe

+ exer, no hesitation in giving the promise to which the Hon'ble MR, MADAN GOPAL:

has referred, and | will certainly call attention to the n:atter in connection with the-
working of the Bill, so that we may accumulate experience to show whether such
provisions as he suggests should-be enacted for the Punjab.”
The motion was put and agreed to. . . L
“The Hon’ble SiR LEWIS TUPPER :—* Before moving that the Bill ‘be
passed ds amended by the Select Committee -there is- one small amendment I:
sheuld like to. propase if no_abjection is raised to my doing-so at this late
stage and without noticé to Members, .
“ 1 mentioned that the opinions of certain Judicial Officers arrived too late
‘for consideration by the Select Committee. As a fact I got them only on Satur~
day morning, but I have mysell considered them, and I'am able to’ state that
generzlly 1he ciiticisms which tl ey contain Trelate either to matters of principle
already settled between the Local and Supreme Governments-before ‘the Bill was
introduced, or to-matters of detail either actually censidered by the Select Com-
mittee or sub ially disposed of in its di There " is; however," one .
small exception. Clause 47 () of the Bill is to the effect that when the Court
of Wards releases a minor from its superintendence it may appcint a guardian
for him or his property. Section 49, however, says that whenevet the Court of
Wards releases the property of any person from its superintendence, it shall
deliver to such person all decuments of title and all papers and accounts (other
than Government records) 1elating to such property. In substance Mr. ‘D,
C. Johnstone, Divisional Judge of Sidlkot, asked us—* Do you mean in the case
above set out Lo make over these important documents to the minor ?’ Of course
‘the anstwer is no, and I therefore propose as an amendmert ‘that in clause 49
alter the words ‘it shall deliver to such person’ we insert the words ‘or if it -
has appcinted ‘a guardian under section 47 (), to such guarcian.”' This will,
1 think, sufliciently meet the i i y peinted out by the Divisional Judge.”
No objection being raised the Hon'tle SiR LEWIS TUPPER moved the
following amendment :—
“That after the word * person’ in the 5thline of clause 49 the words
Yor if it has appointed a guardian under sub-section (1) of
section 47, to such guardian’ be inserted.”
The motion was put and agreed to, .
The Hon'ble SIR LEWIS TUPPER moved that the Bill as amended by the

‘Select Committee, and as now amended, be passed.
«

The Hon’ble MR. WILSON, in supporting the motion, "said :—¢ Having
had some experience as a Court of Wards, I wish to say a few words in support of
the motion.  The last thirty years have shown that the few sections in the Punjab
Laws Act, under the authority of which the Court of Wards has hitherto carried
on its beneficent work, are n.t sufficient for present-day needs, and the time has
come for the enactment of a measure such as that now before'the Council defin=
ing more cleaily the powers and duties of the Court, beth as regards its wards

and as regards other persons who have relations towards them and their pro-

perties. - This Bill embodies the results of our Punjab experience, and has also
benefited from the experience gained'in other, Provinces, and will be found a much
“raore-efficient instrument than the law'it supersedes.
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: “Among the more useful .improvements introduced by this Bill I may
mention the provisions making it possible for the Local Government to place the
property of any landholder under the Court of -Wards, without his having to
make, in so many words, the humiliating admission that he is unfitted to manage
his estate, and to place under the Court the property of a landholder who is dis-
sipating ‘the family estate by a course of wasteful extravagance; the authority
now ‘given  to the Court of Wards tolassume the superintendence of a joint un-
divided.property in which a minor éwns a share ; the procedure prescribed under
which the liabilities of a ward may be quickly ascertiined and settled; the clear
definition of the disabilities of a_ward, more cspecially as regards creating any
charge on his estate ; and the definition of the powers and duties of guardians
and managers. :

I believe that the large land-owrning families of the Province look upon the
Court of Wards as one of the hest means of safeguarding their permanent inter-
ests, and will welcome this ‘Act as calculated to strengthen the hands of Govern-
ment in its endeavour to save their properties from serious injury when the repres -
sentative of the family for the time being is too young or too  weak to manage
the family estate properly.”

The Hon'ble KANWAR SiR HARNAM SINGH said :—" Your. Honour,—
1 had no intention of making any speech on_this occasion, but instead of a
silent vote afew words may not be considered inappropriate.

“This Bill, T think, is on the waole of a similar nature to and based on the
same principles as the United Provinces, Oudh and Mudras Bills, which passed
-into law some time ago in their respective Councils. In these Councils, you are -.
aware, ‘Sir, that the measures were contested. « .

C ““1t would be useless for me to take up all the argzments that were then
put forward by the different Members. - . X

“The Members of this Council, I presume, are aware of the controversial
, nature of ‘the discussion.

_“Itis true that the Bill places more power into the hands of the Exccutive
authorities than the old law, but no one ‘can deny the ~gocd -intentions ‘of the
Government in this measure.

* The object of the Government is to secure the old families from ruin, and
1 do not see how this result ¢an otheiwise be achieved,

My own experience of the Ccurt of Wards in Oudh, which extended over
many years, was that considerable difficulties avose, whenever the Government
wished to bring ‘an estate under the Act with the intention of saving it from ruin.

“1f frequently happened that the cstates, brought under the Court of Wards, .
were released by the Civil Courts on the plea that the .owner. was not of
unsound mind, while that very persaon was well known to the public as being
quite incapable -of the management of -his affairs. - The new law will, [ think,
help to remove such defects. Co

* *Considering, however, that this Bill gives additional powers to the Execu-
tive authorities, | trust that the Government officers will use these powers with
caution and discretion, acd that the Bill, when it becomes law, will tend to
improve and maintain the status of those families for.whom it"is intended and
thereby, 1 may-add, indirectly be benficial to the geueral public, .

“With these remasks, Sir, I:vote for the passing of the Bill.”

His Honour the PRESIDEN ! said :—* I welcome this Act as a very useful
addition'to our Provincial Statute Book. The administration by official agency of -
the estates of persons who are unfit on account .of minority, or sex, or
.sonse other manifest disqualification, to manage them themselves, is one of the most
important duties and responsibilities which devolve upon Government. The
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present law on the subject, as contained in the Punjab Laws Act, lias been found
by practical experience to be incomplete and defective on several material points,
and the object of the present enactment is to remedy these deficiencies and to
strengthen the hands of Government both as regards assuming the management
of an estate in cases where it is clearly desirable to do so in the interests of the
family concerned, and properly administering it when taken over. The principles
and details of the Bill now under consideration have been very carefully deter-
mined and elaborated, and I trust that its provisions will be found to work
‘satisfactorily. .

** Asregards the points which hiave been noticed by the Hon'ble MR. MADAN
GopAL, lagree with SIR LEWIS TUPPER that the question of empowering the
Court of Wards to deal with a mortgagee in the manner proposed by the Hon'ble
Member is one which well merits consideration, but I also agree with SIR LEwIs
TUPPER that, for the reasons he has given, the present time is not an opportune
one for dealing with this matter, and that it had better be reserved for future
consideration after the working of the provisions of the Act as they now stand
has been tested in practice.”

The motion was put and agreed to.

PUNJAB LOANS LIMITATION BILL.

The Hon’ble S1r LEw1S TUPPER moved for leave to introduce a Bill to
amend the law.relating to the limitation of suits for the recovery of money due
on account of money lent or advanced, or on an account stated, or in respect of
goods supplied. He said :—* The Bill I ask leave to introduce is a very short and
simple one, consisting of four sections and a brief schedule; but it” deals with
a matter of every day importance to all classes of the community.  The proposal
isin the case of 'suits for what may be generally described as money claims, and
when the agreement is not registered, to extend the period of limitation from
three to six years. We shall then have one and the same period of limitation
for such suits whether the agreements are registered or not; and we shall secure
the commercial advantage that the law here will be assimilated to that of
England.

““Simple as the Bill is, it represents, so far as it affects the rural population,
another move in that comprehensive scheme of policy by which the Govern=
ment is endeavouring to deal with the great evil of agrarian indebtedcess.
There is the Punjab Alienation of Land Act, which, I venture to say,-is suc-
ceeding beyond our expectations, and is already being copied in another
Province, There is the Pre-emption Bill—a necessary consequence of the
Alienation of Land Act—which, during this cold weather, has been discussed
at and prol d ings of the Select Committee, and will soon be
in the hands of Government in a revised form. There is the Court of Wards
Act which we have passed to-day ; for the Government of India, while institut-
ing, on behalf of the indebted peasantry, the proceedings which led to the passing
of the Alienation of Land Act, held that the indebtedness of what I may per-
haps call the landed gentry might be dealt with by the revision of the law

relating to Courts of Wards. No doubt a certain amount of relief can be: given
in some cases by Court of Wards authority, though I am not n’yself satisfied
that in the Punjab we have as yet done all we should do in this behalf.
Then there are numerous and far-reaching executive measures; such as
improvements in the Zakavi system and in the assessment, collection and
remission of land revenue, and the extension of canal irrigation to famine
tracts—all measures designed to enable the poorer peasantry to withstand more
successfully the vicissitudes of season and to avoid more often than in the past
the crushing. burdens of penury and debt. And lastly there is the present
Bill which, though affecting _alike the rural community and every one in the
Punjab who takes a receipt for moqe{ paid, had its origin in the self-same
circumstances that produced the Punjab Alienation of Land Act. It is as
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though we had planned a group of halls and habitations for some common-

‘purpose—say for the purposes of a University——and then asked you to sanction
a particular building, harmonised with the rest in position and  design,
but intended to serve not only the special purpose in view, but also perhaps some
needs of the public. That is our position with reference to this Bill The
principle of it was originally advocated. for the benefit of agricultural debtors and
creditors; but we hope it may be useful for the community at large and we
specially desire to be favoured with opinions upon it from the commercial com-
munity. o

“I'am_glad to think that it is part of the work of the Council to bring
to the point of final enactment Punjab measures which have been in contem-
plation for many years, The present Bill is a case in point. As affecting
the rural community, a very similar proposal was made by Sir James Lyall as
Lieutenant-Governor in 1891, He proposed legislation on the lines of the
Dekkhan Agriculturist Relief Act, and intended to appoint a Committee of
Punjab officers to draft a Bill in accordance with his views.  Originally we had
a 13 years’ term, then a 6 years’ term, and this was reduced .in 1859 to the
3 years’ term which now obtains. Sir James Lyall remembered the last
change and that both sakwkars and peasant proprietors complained that the
3 years' period was too short for their dealings and dislocated their old business
relations. The arguments that limitation can be saved by acknowledgments in
writing or part payment, and that interest is .determined by the market rate and
the security, were not, he thought, worth much in the particular connection,
They implied, in his opinion, commercial conditions which do not exist as between
village money-lenders and illiterate peasant proprietors.

“ ¢ The practice,” wrote Sir James Lyall, of demanding and agreeirg to

pay much more interest than you expect to get or intend to -pay is in-

. grained among them, but when the lender. has got his stamped bond or has

Jaunched his suit in court he is disposed to hold to the letter in the matter.

. So again the ordinary money-lender’s ignorance of all but the broadest

points- of "the law, and knowledge of the suspicion. of fraud, perjury and

forgery which pervades the courts, induce 'him to be with good reason' very

shy of any but the simplest, methods of securing’ himself against his claims
being barred by limitation, Hence frequent bonds and frequent suits in court.’

“To the letter which conveyed these views to the Government of India
no final official reply was ever made. First of all the report of the Dekkhan
Commission was awaited. Then the Punjab Government changed . hands,
and Sir Dennis Fitzpatrick was lted - on the proposals of his pred .
Next there came an abortive proposal to depute Sir Edward Buck to discuss
with Local Governments the = question of agricultural indebtedness ; and finally
the letter was swept into the mass of records which formed the grist of that
slowly grinding mill out of which we have the Punjab Alienation of Land Act
as the first fruits,

“ In.addition to the arguments which I have quoted from Sir James
Lyall there are others—scme his and some those of other officers—which seem
to me to make with much force for a longer term than -three years in rural
money suits. It was he who quoted the common saying that the miyad (period
of limitation) was one of those things. that had ruined the samindars. The
frequent writing of bonds for balances turns interest quickly into principal and
deprives the debtor of remission of interest which he might otherwise have
obtained. It has been well pointed out by my Hon’ble Friend MR. WiLsON
that it is foreign to the ideas . of both creditors and debtors in this country
that a short period of delay in recovering a debt should of ‘itself operate to
extinguish it. The possibility of such immunity -demoralises the samindar
and forces into Court  the village money-lender, who cannot trust his clients:
not to take the fullest advantage of their position, Hence the law precludes.
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that consideration for ‘his clients which under other circumstances even a
village éania may often be expected to show. I do not myself believe that the
average village bania_eagerly desires to go into Court. ~He wants no doubt at
some time or other to recover his money,- but he is willing to wait if he does
not do so at the peril of total loss ; and he would prefer to recover without
going into Court if that were possible A longer term in many cases gives
him a better chance because in parts of the Punjab harvests are so precarious
that for three years together the samindar might not have crops that would
enable him to pay his debts, In six years, if the skies are not too persistently
' unpropitious, there is a better prospect that some good harvests will occur

“ As to the connection of this Bill with the policy of the Punjab Aliena- '
tion of Land Act, 1 do not argue that this Bill is a vital or inevitable part
of that poilicy, but itis in harmony with it; and it is my conviction that the
three years' term has done much to embitter the relations between agricultural bor-
rowers and lenders ; while anything that would improve ther relations may well
form part of the readjustments of methods of business which must follow upon
that Act. As I have explained in the proposals for 2 Punjab Bill made by Sir
James Lyall in 1891 the present proposal had its place; and Sir James Lyall's
scheme has been merged inand superseded by our recent land legislation. It
remains to hear what the danias will say, but I anticipate that they will not raise
objections to the extension of the term. If so, this is an advantage, for there is
no doubt that their objections to the Alienation of Land Act were and continue
to be strong. It has indeed been suggested that we- are mistaken "in sup-
posing that we -are here doing a good turn to the samindars. The: longer the
term the more difficult is it for them to prove fraud or want of consideration ;
interest mounts up till the burden becomes impossible ; and the éansa. sees the
accumulation with glee because it will enable him in the end to acquire the
land. I admit some force in these objections, but much of it is lost now that
mortgages by conditional sale are abolished and we have a positive rule of law
that no land belonging to a member of an agricultural tribe notified as such
under the Alienation of Land Act shall be sold in execution of decree. There will
be opportunities for dania samindars, that is members of agricultural tribes, who
turn money-lenders; and for ‘agriculturists’ in the curious and technical
sense of the expression used in the Alienation of Land Act. But the ordinary -
village money-lender will now, if | am not mistaken, have to leave the trade of
land-grabber to some one else. The danger that a long period of- limitation is
the éania's opportunity to secure the land has sensibly diminished. The longer
period is better suited than the shorter one to the traditional relations between
banias and samindars and ‘the actual circumstances under which they "do
business with each other in this Province. ~And then there is the other point of
view that credit:based on land being now restricted we should enlarge credit
based on personal security ; that for the mass. of the peasant proprietors the
principal item of property which will from year to year support such security is
the crop; andthat in six years you are more likely to have a sufficiency of good
harvests to enable the borrower to discharge his dabt than in three. On' the
whole, though I am well aware that there is a good deal to be said against
" extending the term of limitation, I am convinced that the- balance of argument
is very decidedly in. favour of the course that I am- asking the Council to
pursue. .

“ So far I have discussed the matter from the point of view of the rural
community. It remains to explain how other classe¥ came to be brought in.
1f we were to make the measure a purely agrarian one, how were we to define the
classes concerned ? One suggestion was that thelonger term should apply ouly
insuits brought against ‘agriculturists’ as defined for certain purposes in the

" Alienation of Land Act—a class which includes many men who are merely
banias and -not true agriculturists at all. Would it do then to definé the
. class as members of agricultural tribes ? This would exclude large numbers
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of the agricultural community who, though for various reasons not brought
within the protection of the Alienation of Land Act, might well have the
benefit of the longer period proposed. Moreover, member of an agricultural
tribe is an expression which may vary in its comprehensiveness. Even now we
have the list of such tribes under consideration; we shall certainly revise it
before long ; and a list'which may vary from time to time at the discretion of
the Local Government is not a_very suitable basis for a limitation law. Finally,
we discussed the idea of accepting 'a much wider definition of ‘agriculturist ’
proposed by the Government of India in connection with the revision of the Code
of Civil Procedure. That was so wide a' definition that it would probably have
protected all whom we desired to-protect. But we should have had two different
definitions - of ‘agriculturist’ on the Statute Book—a misfortune which may yet
befall us when the Bill to amend the Civil Procedure Code passes into law unless
indeed, by some future amendment, the so-called ‘ agriculturist * disappears from
the Act relating to the Alienation of Land. And apart from this, there is always
uncertainty about the interpretation which the Courts will put upon such defini-
tions, and litigation upon points of limitation might and probably would be
longer, more elaborate and more - expensive than ever if the issue is to be com-
plicated in every case by. the question whether the defendantis or is not an
agriculturist, however defined. We were thus led to propose a clear, simple
uniform rule applicable to all classes. This is in accordance with the advice
given us by Sir W, O. Clark, the Chief Judge, at an early stage of the discus-
sion; it assimilates our law, as already said, to-the law~ of England; and it
avoids class legislation—a thing doubtless necessary in certain cases, but which
should, without strong necessity, be disallowed.

“For the above reasons I beg to move for leave to introduce the Bill”
The motion was put and agreed to,
The Hon’ble SIR LEwis TUPPER introduced the Bill.

The Hon'ble SiR' LEwis TUPPER moved that the Bill be referred .to a
Select Committee consisting of the Hon’ble MR, ALEX. ANDERSON, the Hon’ble
MR. MASSON,; the Hon’ble MR. MADAN GOPAL and the Mover, and that the
Bill be circulated for the purpose of eliciting opinion thereon,

The motions were put and agreed to,

ADJOURNMENT,

THE Council adjourned sine die.
LLAHORE : } H. A. B. RATTIGAN,

The 11th May 1903, Secretary, Legisiative Councily Punjab,

Pubjab Goverameat Press, Laboto—36:5:03~260,




S PUNJAB GOVERNMENT.
LEGISLATIVE DEPARTMENT.

- Abstract of the Proceedings of the Council of the Lieutenant-Governor of the
Punjab, assembled for the pug»use of making Laws and Regulations under
the provisions of the Indian Councils Act, 1861 and 1392 (24 and 25 Vict.,
Cap. 67,and 55 and 56 Vict., Cap. 14).

THE Council 'met at the Council Chamber, Government House, Lahore,
on Wednesday, the 23rd December 1903. '
PRESENT :

His Honour Sir CHARLES MONTGOMERY RIVAZ, K.C.S.1., Lieute-
 nant-Governor of the Punjab, presiding. .

The Hon'ble Colonel J. B, HUTCHINSON,

The Hon'ble Sir LEwis TUPPER, K.C.LE., C.5.1, 1.C.S,
The Hon’ble Mr. ALEXANDER ANDERSON, C,LE., 1.C.S,
The Hon’ble Mian MUHAMMAD SHAH DIN, Bar-at-Law. ¥
The Hon'ble Mr. J. McC. Doutk, I.C.S.

The Hon'ble Mr., J. BENTON, C.LE., M.LC.E.

The Hon'ble Mr. D. P. MASSON, C.LE.

The Hon'ble Kanw4r Sir RANBIR SING.H, K.C.S.1.

New Members.

The Hon'ble: Mian MUHAMMAD SHAH DIN, the Hon'ble Mr:
J. McC. DouIE, the Hon'ble Mr. J. BENTON, the Hon’ble Mr. D, P, Masson,
the Hon'ble Kanwdr Sir RANBIR SINGH took their seats in Council.

PUNJAB LAW OF PRE-EMPTION BILL.

The Hon'ble SR LEwWis TupPER moved for leave to withdraw the
Bill to amend the law relating to pre-emption in ‘force in the Punjab,
introduced by him in Council on the 17th January rgoz. He said:—" In
January 1goz 1 had the honour to introduce in this Council a Bill
to amend the law relating to pre-emption in the Punjab. The Bill was
circulated for opinions, and when they were received it was found necessary to
modify it a good deal, and more particularly on two important matters of prin-
ciple. First, it was thought desirable to “restore in great measure the juris-
diction of the Civil Courts, which, so far as regards rural pre-emption, had been
wholly excluded in the Bill as introduced ; and, secondly, it was resolved to
largely amend the law relating to pre-emption in towns which the: Bill as in~
troduced had simply re-enacted. The Select Committee, to whem the Bill and
the opinions were referred, held- many long meetings during last cold weather ;
and the result of their labours was a Bill which has been described—and I think
quite justly—as an entirely new one. Some of the provisions in this new or °
revised Biil are purely tentative ; and it is admitted by the Select Committee
itself, and others concerned, that we cannot proceed further without a fresh call
for opinions.. Under these circumstances it has been decided to withdraw the
original Bill ; to circulate the revised Bill drafted by the Select Committee
with a sufficient explanation of its objects and reasons; and, when opinions
have been received and the points upon which the Select Committee is in  doubt
have besn' decided, to take the further steps whick will then be necessary to
bring a new Bill before Council. Our Rules of Business admit of this- course,
and inaccordance with Rule 32 I beg to move for leave to withdraw the Bill to
amend the law relating to pre-emption in force in the Punjab which was {fatro-
duced by me in Council on the 17th January 1go2.”

The motion was put and agreed to, and the Bill was withdrawn.
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SIND SAGAR DOAB COLONIZATION ACT AMENDMENT BILL.

. The Hon'ble SiR LEwiS TUPPER moved for leave to introduce a
Bill to _amend the Sind Sédgar Dodb Colonization Act, 1go2. He said :—
“The Bill which I now have to mention to the Council stands in marked
contrast to the Bill which ' have just obtained leave to withdraw. Its pur=
pose is to amend the Sind Sdgar Do4b Colonisation Act of 190z, and it does
not, I believe, raise any important question of principle and is not, I hope, of a
character to give rise to much discussion. E

* Taking the amendments proposed to be made in the order in which they
occur in the Bill, the first is due to the separation of the North-West Frontier
Province from the Purjab. The Act extends to the Sind Sdgar Doéb, and in
defining such extent reference was made to the Bannu and Dera Ismail Khan
Districts amongst others. . This was correct when the Bill was passed by this
Council on Octoder 7th,"190t. But by the time the Act received the assent
of the Governor General the tracts still retaining the names of the Bannu and
Dera Ismail Khan Districts had ceased to form part of the Punjab and the
new Midnwali District had been constituted. Hence the necessity for substitut-
ing Miénwali for Bannu and Dera Ismail Khan,

“ The , second amendment is of a less formal character. After the Act of
1902 had beer passed doubts arose whether we had sufficiently safeguarded the
1ights of mortgagees. - The principle of the Act is that, from the date on which
the excavation of a perennial canal from the Indus to irrigate the Sind Sagar
Doéb shall begin, the Government shall acquire from the permanent holders
sights over lands of which three:fourths will be retained by Government for
purposes of colonisation, and one-fourth, immensely improved in value by being
made irrigable, will be restored to the original owners. = We did not include
mortgagees in the agreements to be made in pursuance of this arrangement be-
cause we held that their rights would be maintained in the one-fourth restored,
their security being thus actually improved. It was, however, pointed out that
such rights would be preserved only in so far as the whole or part of the specific
area originally mortgaged might be handed back to the mortgagee or his repre-
sentative or assign. The reply to this objection was that so far we had dealt
only with village common lands and probably should deal with no others, the
specific area subject Lo mortgage thus being eventually restored ; and that if
- we did deal with other lands, we had inserted in the agreements with the origi-
nal owners a_clause binding them to the continuance of the rights in- their
lands enjoyed by other persons’at the time of surrender. Thé Officiating Legal
Remembrancer, however, advised that the mortgagees being no parties to these
agreements and having received no consideration from their mortgagors, would
be powerless to enforce their rights. [t was admitted that the case might occur
of the acquisition of rights in lands from individual proprietors and the restor-
ation of rights over an area not ‘identical with that which was the subject of
the mortgage, Hence the provisions of the Bill which enable the Deputy Com-
missioner on a restoration of rights to make an order declaring that the rights
restored shall be subject to such encumbrances or so much thereof as existed
at the time of the surrender on the whele or any portion of the - area originally
surrendered, and as may seem to him to be just and reasonable. The rest
of clause 3 of the Bill is intended to make this provision effective and work-
able'and to provide for the decision of complicated -cases by the Civil Courts
where necessary, |

“Thirdly and lastly, work went on under the Act, as it had gone on before,
notwithstanding the want of jurisdiction because no reference had been made
to the Midnwali District ‘in which a great part of the Sind Sagar Doab is com-
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rised. Numerous agreements to surrender rights over lands were taken in the
Thal by Mr. Hailey ; and it is obviously necessary to validate all that has been
" doneup to date. This is effected by the final clause of the Bill.

“With this explanation I beg to move for leave to introduce a Bill to
amend the Sind Ségar Doab Colonisation Act, 1902.”

The motion was put and agreed to. .
As the above motion was carried, the Hon'ble Sir LEwis TUPPER in-

+troduced the Bill. ,

The Hon'ble Sir LEwis TUPPER moved: that the Bill be referred to a
Select Committee consisting of the Hon'ble MR. J. BENTON, the Hon’ble MR.
J. McC. Doutg, the Hon’ble Kanwar Stk RANBIR SINGH and the Mover.

The motion was put and agreed to. .
PUNJAB MINOR CANALS BILL.

The Hon'ble SIR LEWIS TUPPER moved for -leave to introduce a Bill to -

make better provision for the control and management of minor canals in
the Punjab. He said:—* Since this Council was constituted it Has been so
fortunate as to clear off, if [ may so express ‘the matter, a great deal of our
* legislative arrears by passing which had remained under di ion for
years merely as projects of law. That was the case, for instance, with the
Punjab Riverain Boundaries Act and with the more recent Court of Wards Act.
‘The Bill to which I am now about to refer is another instance of the same process.
The necessity for legislation in connection with our minor canals was suggested
by the Government of India in 1881 ; and the first draft of the measure, which I
. propose to ask leave to introduce, was framed by the late Colonel Wace and the
late Colonel Robert Home in 1886. There have been many subsequent drafts,
but I need not follow the history of the Bill in any detail. The principle that the
Northern India Canal and Drainage Act of 1875 is not entirely suitable to our
minor canals has been accepted from the first; and some of the most urgently
needed provisions were embodied in the Peshédwar Canals Regulation, 1898, which
can be extended by the Chief Commissioner to other districts in the North-West
Frontier Province.  In this way Goverament has met the needs arising out of
one of the great groups of minor canals—the Frontier minor canals—with which
we are not now concerned, although of .course we were concerned with them till
' quite a late stage in the consideration of our measure. !

““The other great groups of canals to which I may allude are, firs, the
canals of the Southern Punjab, secondly, the Shahpur canals, and, #iirdly, the
canals now known as the Grey Canals—from the name of their great promoter
Colonel Grey—in the Ferozepore District. Each of these groups has a different
history, and one reason why I mention all these canals is that their histcry illustrates
what has happened elsewhere in the Punjab, although on a smaller “scale. In
certain points all three groups are alike. The canals are inundation capals
depending upon the vagaries of therivers and thus requiring prompt and energetic
management, as rivers alter their course or threalen embankments with
.destruction by floods. 1In all these canals either the peasantry or well-to-do
private land-holders have had a varying share in original construction. Every-
where there is need of some vigorous but sympathetic local authority to enforce
the systems of management which have grown up, to settle disputes between
irrigators and others interested, and to prevent the evils of waste of water and
waterlogging by an adequate control of the irrigation. In Dera Ghézi Khan,
Muzaffargarh and Mooltan the canal system dates from before our day. The
canals were for the most part constructed by the unpaid labour of the zamindérs
and their dependants, the rulers supplying direction and driving power and some-
times some paid labour and perhaps also sometimes feeding gangs of unpaid
labourers. Ih all these districts maintenance was originally secured by ciler
Tabour ; that is (to quote Sir James Lyall’s description of it), the system by which
the irrigators supply in proportion to their irrigation the labour required for their




4 PUNFAB MINOR CANALS BILL.

[ Sir Lewis Tupper. ] [ 23rD DECEMBBR

annval repairs or clearances, paying a cash commutation in case of default.
In the Dera Gh4zi Khan District Diwdn Sdwan Mal abolished chher and took a
tax in lieu of it ; and we have followed his example in the late settlements of
Mooltan and Muzaffargarh. In the Shabpur District the present canals were
constructed between 1860 and 1870 under the encouragement of British officers
mainly by private individuals with private capital; and as regards such of them
as are private property there is at present no adequate leg:f provision for their
control.  The Ferozepore canals were made when Colonel Grey was the Deputy
Commissioner by his initiative and with all his well known capacity to get the
people to combine in their- own interests, the cost being provided by the irrigators
or in some cases by the Mamdot Estate. We have had ever since an official
system of management for very many years under the capable charge of
R4i Bahddur Maya Dds who has only now retired from service.

“ In several other districts also, besides those I have referred to, there are

“irrigation works in respect to which we should have to consider whether they

—

_have explaine:

should be scheduled under the Bill. T do not suppose the framers of the Canal Act
of Northern India thought at all of our numerous minor irrigation works in which
the people are often owners ; and hitherto we have carried on in the best way we
could partly by applying the Act, though we felt it was not very suitable, partly by
taking special agreements from the irrigators themselves, partly by . maintaining
absolutely necessary rules as conditions of the settlentent arrangements, and
very largely by the mere influence and word of command of our officers both of
the Revenue and the Canal Departments, supported by the good sense of the
people who knew well enough that more or less professional guidance and authos
ritative decisions and the “sort of leading which induces them to combine are
absolutely essential and have thus acquiesced in the situation.

| “ The time, howéver, has certainly come when we should supply a stitable
legal basis for what we have been in the habit of doing and.must continue to do.

, “The Bill gives us the legal basis required, but leaves the Local Govern-
‘ment to select the canals to which it shall be applied. Moreover, in frame the
Eill differs very materially from the Peshdwar Canals Regulation, although, as I

d},, it has historically the same origin. Like the Bill the Regulation
supplements the Canal Act, but does so in a different way. The Regulation
except so far as it conflicts with the Canal Act, it leaves that to its operation.
The Bill before e, on the other hand, is a self-contained enactment. Where it
operates the Canal Act will not operate at all; but equally with the Peshdwar
Regulation it is a supplement to that Act, because it repeats with the necessary
modifications all the provisions of that enactment which we require for our minor
canals. I confess that I myself greatly prefer this method of enactment, Our
officers will have belore them in one Place all they need ; and there is less risk
of unintended conflict and accid legal plications if all the y
provisions are included in a single draft. .

“ It follows from the frame of our enactment that so much of it as merely
repeats with incidental alterations portions of Act VIII of 1873 does not need
any explanation. These are provisions which have been found to work weli and
are considered suitable to our minor canals. In some cases, however, we have

inserted provisions which wotld, we think, be good amendments in the principal

Act. But these are necessarily limited here to our minor canals because the
Act of 1873 applies to the United Provinces and the Central Provinces as well as
to the Punjab; and if it were to be amended, the amendment would have to be

- undertaken in the Council of the Governor-General.

“ As'to the supplementary provisions which are specially required for ouc
minor canals and therefore stand as the principal justification of the measure,
while all are at present believed to be necessary, 1 will briefly men_ﬁon some
few which have struck me as being the best illustrations of the necessity for the
Bill. ’ .
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““Its plan is to deal’ separately on the one hand with canals, whether the
property of Government or not, which are under the management of Govern-
mient officers or District Boards; and on the other hand with canals under private
management, though needing control from the position of the owners as mono-
polists. In Chapters I, Il and V of the Bill are enacted such provisions as are
necessary for canals of both classes. .

. ‘Part of Chapler II regulates construction, and, in the case of canals
intended to be supplied from waters notified in this behalf, secures the first ele-
ment of control by making permission necessary.

* Another very important clause in Chapter 11, which has only lately
been settled after prolonged correspondence, refers to water dues. It has been
held throughout by the Punjab authorities . that the rights of the State in respect
of the waters of rivers, streams and lakes are not the same in the Punjab as in
England ; and so long ago as 1864 it was recorded by Sir Donald McLeod
that ‘ where private parties or corporations are allowed to construct_canals, they
should be required to pay to Government, as lord of the rivers, a tax or seignior-

" age on the water taker by them at the head of their canal.” It will be observed

that while clause 7 asserts the principle thit Government may make a charge
for the use of water supplied to a canal,.the operation of this principle is very
carefully limited to classes of cases where its justice cannot, I think, be reason-
ably impugned. : .

“Clause 9 in" Chapter III applicable to canals under public management
is a most- important one. ‘B gives-the Collector or Canal Officer, who may be
empowered as a Collector (v7de clause 56), those wide powers of management
which in one way or another. he has hitherto been often compelled to assume.

“ Another noticeable and much needed clause in the same chapter is clause
13 which legalises the practice, hitherto common without legal sanction, of
occupying land adjacent to the canal for depositing soil dug out in clearances
and for excavating earth for repairs to the canal banks. :

“Clauses 21, 22 _and 24 enable the Collector or Canal Officer duly em-
potvered to construct sluices, outlets and water-courses and recover the cost from
the persons benefited; also—a most useful power—to unite long straggling
wasteful water-courses and fix the shares in which Lhe water shall be enjoyed.

““ In Chapter IV applicable to canals under private management [ single out
as the leading provision clause 38 empowering the Local Government to issue
orders fixing the limits of irrigation, and the amount, character and conditions of
the water-rates, and regulating, the supply and distribution of water. These are
wide powers, but necessary and guarded by provisions for compensation except
where the canal-owner has forfeited his claim to it by conduct of an arbitrary or
inequitable kind. N

“In Chapter V applicable to all canals to which the Bill relates clauses
42 to 45 are important as empowering Government to acquire any canal on pay-
ment of compensation. Clause 47 most usefully extends the power of dealing
with obstructions in channels given by Act VIII of 1873 to their prevention in
addition to their removal and to creeks as defined in the Bill—practically arms
of rivers—as well as to rivers themselves, Clause 49 gives valuablé powers as to

- the construction and maintenance of works ; and lastly, | may mention clause 63
| d

which is the outcome of vol with the Bah4dwalpur and

cor
Sind authorities. Under this clause the Local Government has discretion to
apply within-the Punjab any part of the Act to canals, rivers, creeks, water-
courses or subsidiary works situated partly in Punjab and partly in Bahdwalpur
or Sind territory. "It is intended to afford the authorities of Sind and the
Bah4walpur State an opportunity of considering the Bill and I venture to express
the hope that this clause will be found entirely satisfactory to them.
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“1 do not think 1 need say more in justification of this long-debated
measure for which proposals were first made more than 20 years ago, and of which
the first draft that | have been able to find was framed some 17 years ago. I
beg to move for leave to introduce a Bill to make better provision for the
control and management of the minor canals in the Punjab, .

The motior. was put and agreed to, and the Hon'ble SIR LEw1s TUPPER.
‘

introduced the Bill.
The Hon’ble Sir LEwis TUPPER moved—

(a) that the Bill be referred to a Select Committee consisting of the
Hon'ble MiAN MUHAMMAD SHAH DI, the Hon'ble MR. J.
BENTON, the Hon’ble MR. J. McC. DoUIE and the Mover ;

() that the.Bill be circulated for the purpose of eliciting opinion
thereon. :

The motions were put and agreed to.

PUNJAB LOANS LIMITATON BILL.

The Hon'ble SIR LEwis TUPPER presented the Report of the Select
Comnmittee on the Bill to amend the law relating to the limitation of suits for
the recovery of money due on account of money lent or advanced, or on an
account stated, or in respect of goods supplied. .

ADJOURNMENT.
The Council adjourned sine die.
LAHORE : } H. A. B. RATTIGAN,
Secrotary, Legix)n/v‘ve Council.

The 23rd December 1903,

Punjals Qoverament Press, Lnbore—13 1.04= 260,




.the Bill I may perhaps be permitted to specially acknowlege his very valuable

PUNJAB GOVERNMENT.
LEGISLATIVE DEPARTMENT.

dbstract of the Proceediigs of the Conncil of the . Lientenant-Governor of the
Punjab, ossembled for the purpose of making Laws and Regulations under
the provisions of the Indian Councils Act, 1861 and 1392 (24.and 25 Vict.,.
Cap. 67,and 55.and 56 Vict, Cap. 14).

THE Council met at the Council Chamber, Government House Lahore,
on Monday, the 25th April 1go4.

PRESENT:

His' Honour Sir CHARLES MONTGOMERY Rivaz, K.CSi, Lieuten-
ant-Governor of- the Punjab,.presiding.

The Hon’ble Sir LEwis TUPPER, K.C.LE., C.S.L, [.C.S:
The Hon'ble Mr. ALEXANDER ANDERSON, C.LE., I.C.S;
The Hon’ble-Mian MUHAMMAD-SHAH: DIN, Bar,-at-Law,. -~/
The Hon'ble Mr. J. McC. Doutk, 1.C.S.
The Hon'ble Mr, J{ BENTON, C.LE., M.L.C.E:
The Hon’ble My, D. P, MASSON, C.LE.
The Hon'ble Kanwar Sir RANBIR SINGH, K.C.S.Ii
The Hon'ble Colonel J. B. HUTCHINSON,
Tthe Hon’ble Major. Raja JA1. CHAND; of Lambagraon.
New Members..

The Hon'ble Colonel J. B: HUTCHINSON  and’ the' Hon'ble Major
Raja: Jar: CHAND of Lambagraon took their'seats in Council..

PUNJAB LOANS LIMITATION BILL,.

The Hon'ble'Sir' LEWIS TUPPER moved that the Report of the Select
Committee on the Bill'to amend the law relating to the limitation of suits for the
recovary of money due on account of money lent or advanced, or on'an' account
stated, or in respect of goods supplied, be taken into consideration; Hesaid:— _
“The changes which were made by the-Select Committee in this Bill
were not important and do not call for much remark:

“ We slightly altered: the frame of tlie: Bill 5o as to adapt it with greater
precision to the provisions of the Limitation Act, and we considered, one by one,
every relevant article in the Second:Schedule of that Act and revised our own
Schedule in accordance with the principle of the measure and the convenience,
as we understood it, of the European mercantile community. - We thought it
would prevent mistakes and save trouble and time to the Courts and the public
to set out in full every article in respect of which we propose to extend the
period of limitation. ~Our Schedule is therefore now intelligible wi.lhoutreference
to the principal Act instead of being, as it originally was, a mere list of numbers.
In revising our Schedule we were greatly aided by the long commercial experi
ence of our Honb'le Colleague MR. D.'P. MaSSON, and as Member in charge of
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advice, Our Hon’ble Colleague MR- MADAN GOPAL was not persuaded of the
necessity for the Bill and left on record a minute of dissent to which [ shall
return at a later stage 6f to-day’s proceedirigs. : . .

‘It has been acknowledged from the first that opinions were likely to "be
divided on this Bill, and therefore, instead of proceeding to pass it. when the
Report of the Seléct Committee was presented in December last, a period of
more than three months was allowed to elapse for the purpose of seeing whether
the dissent recorded by MR. MADAN GOPAL would giverise to public discussion.
The newspapers, English an fhacular, have been carefully watchied, but no
such discussion Has béen- T

.1 will reserve any further remarks I may have to offer- till other Members
have discussed the Bill.”

The motion was put and agreed to.

. The Hon’ble MR.-D..P. MASSON then, with the permission of the Hon’ble
the President, moved that in the preamble to the Bill after the words * goods
supplied ” the following words be added, viz., “or on a bond, bill of exchange
or promissory noté.” . \

The motion was. put and agreed to,

The Hon'hle SIr L wis TUPPER moved that the Bill as amended by
the Select Committee and as now further amended be passed.

The Hon’ble. MR. D. P. MASSON said :—“ On behalf of the European
commercial community I cannot say that the passing of this Bill would evoke
general ernthusiasm : indeed, the Bill has raised a warm spirit of opposition
on the part of a considerable proportion of .the Trades Association of the
Province. The view of these is that the passing of the Bill would greatly
aggravate the evils of the existing system of credit, which in India is already

_/most prejudicial to trad rresponsible debtors consider . that they are
" entitled to three years’ credit, and that prices are framed accordingly, and’ they
are ready to taboo any tradesman who sues=—or even unduly presses—-them in the
meantime : in these circumstances the tradesman is thankful when the -period of
limitation approaches, and he can fairly claim his own. The members of the
trades who are opposed to the Bill are further of opinion that an extension of the
period of limitation from three to six years would greatly aggravate the evils of
. this position ; that it would be bad alike for the tradesman and for his customer— -
for tll:e latter as he would be enabled to increase his credit still further, to his
ultimate’ embarrassment, and for the former in that his outstanding debts would
greatly increase, and that an even larger proportion of these than at present
© would have to be written off, year by year, as bad debts, The less wealthy
firms holding thése views regard the change with alarm: they fear, not without
logical reason, that they would be overwhelmed by the wealthier firms who, with
their greater command of capital, could well afford “to give the required extended
credit. On the ‘other hand, a large portion of the Trades are warmly in favour
of the Bill. In Lahore these appeared to be in" the minority ; but 1 learn from
Simla that at a_meeting of the Punjab Trades Association, just held there, the
majority, after full discussion, were in favour of the extension to six years, and
they wished me to state this fact at to-day’s Meeting of the Council. ~ Those in
favour of the Bill believe that it would have an effect contrary to that which I
have expressed on behalf of their fellow-trad The, E peciall.
that there are two classes of outstanding debts that they have the greatest
difficulty in collecting,—these are, first, comparatively small debts, of from Rs. 25
to Rs. 50; and, secondly, the debts of persons who are transferred to other
Provinces, or to outlying stations in our own Province, In the aggregate the
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former amount to a very considerable sum in the course of each year, yet
tradesmen are averse to adopting extreme measures for their collection, both
on account of the comparatively hezvy legal expenses and the odium of many
petty suits, The tradesmen of whom I am now speaking believe they would
have a far better chance of collecting the first class of debts, by the usual
method of persuasion, within six years than within three: also that"the second
class of debtor would be moie likely to come within effective distance to be
attacked within six years than within three. They remember, further, that
the position of their debtors would- in all probability improve greatly within
six years, for it is generally the young and thoughtless who run up irresponsible
bills’ with their tradesmen; and, so far from agreeing with their brother
tradesmen that greater facilities for running up bills would be given, under
the extended period of limitation, they believe that persons dealing with
them would be less likely to ask even for the present limit of credit, on account
of the incrensed facilities for collection which | have just mentioned. 1 have
dwelt perhaps at undue length on the tradesmen’s case: but I have had many
Tepreser.tations, from both sides, which I feel it my duty thus to epitomize. _

““From the general mercantile community, apart from the trades, [ have
heard of no opposition to this Bill : generally, so {ar as my enquiries go, there is
warm or qualified approval or indiff e. As-the Manager of one of the
Mofussil Banks, the measure has my personal support, for 1 know of cases—
exceptional cases, certainly—where safe but careless debtors had to be sued
just because they would not take the trouble to examine and confirm their
accounts in the manner mentioned in the Hon'ble MR. MADAN GopPAL'S
note. They seemed to regard such confirmation with suspicion, lest they should
‘e making themselves respensible for more than they owed: ard ['may suggest,
incidentally, that when this is the case ionall Europeans, it must
be much more common amongst ignoraat and procrastinating saminddr debtors.
The Managers of the Branches of the Presidency and Exchange Banks in this
Province take little interest in the Bill, the bulk of their advances being made
for comparatively short periods : still, I can conceive cases where the change
would be of benefit to them. I took the opportunity of ascertaining the views of
one or two of the merchants of Kardchi, as' the port of our Province, having
large commercial dealings with us, and | know they approve the Bill generaly.
1 am aware that this Bill is piimarily intended in the interests of the samindur,
‘and that its provisions are extended to %eneral mercantile transactions only for
the sake of uniformity and to avoid class legislation.  A's a representative of the
commercial community on this Council, I feel that I can, with the gereral
approval of my constituency, support the Bill.”

‘The Hon’ble MRr. J. M. DouIE said :—" My Hon'ble friend,
MR. MAssoON, has dealt with this bill as regards its effects on commercial
transactions, It will therefore be appropriate if I confine my remarks to its
bearings on the relations of agricultural debtors and their creditors. Whatever
defects characterise Indian legislation, 1 do not think any one can say with
truth that it is precipitate. The matter which we are discussing to-day has been
on the anvil since 1884, and 1 am unpleasantly reminded of the fact™ that I am
officially growing old by finding that 1 gave a strong opinion on it nineteen years
ago. [tis time that a decision were made one way or another, and [ hope the
Council will to-day remove the question from the region of debate into that of
actual experiment.

* No one will probably deny that under the system which gradually, and in
part inevitably, grew up after annexation, the relations between the zamundars
and the village money-lenders changed for the worse. The old mutual confidence
disappeared. While the sa/uikdr depended on the landowners for protection he




kN

4 PUNFAB LOANS LIMITATION BILL.
[ Mr. Donie; Mr. Shak Din, ) [ 25TH APRIL

- made-no exorbitant demands. On the other hand, the repudiation of just debts,

so ccmmon now-a-days, was, I fancy, rare, and would have been rebuked by
public opinion.” Honest dealing is perfectly possible where only one of the
parties keeps accounts. The Powinda traders from across the border deposit
their money yvear by year with Hindu bankers in Dera Ismail Khan, and, I believe,
take no receipts, but a denial of a claim to refund is practically urknown, and
would create much scandal. T fear no astonishment would be felt at dishonesty
on orie side or the cther in ordinary transactions between a zamindar and a
sahikdr. Such dealings often end in a long and bitter contest,.in which the
debtor is every whit as unscrupulous as the creditor. The sbject of this
measure is to assist in the restoration of easier relations between the two classes,
and it is because | think it will in some degree serve that end that I support it.
Even now most debtors and creditors are prepared to do business on fair terms, -
and the change in the law will make far fewer resorts to our Courts with all the
trouble, expense, and ill-feeling which litigation breeds. The lender’s position in
face of a dishonest or doubtful borrower is in no way weakened. There is noth-
ing in this Bill to compel him to give a day's more grace than he thinks prudent. .

i * Whatever else the Bill may be, it is emphatically not a piece of class legis-
lation, ..\ It would' not have been so, in any objectionable sense, had it remained
(s, earlier, and perhaps betler, form, and dealt only with agricultural debtors,
s-clear that sa/nzkdrs see no danger in its provisions, and it is notorious that,
rightly or wrongly, the landowners have -long made the shortness of the period of
limitation a_giound of complaint. Other measures arc required if matters
are to be.put on a.sound footing, including a revival in some form of the
old Hindu law of irterest (dém dupat) and some surer and simpler pro-
cedure for -the recovery cf their just debts by sakikdrs. The extent. to
which .monéy. décrées.. are infructuous. at present'is little short of scandalous.
“When he’ introduced “the Bill-'a  year agg my Hon'ble Friend, SIR
Lewis TuppER, described it by an ‘apt metaphor. It was, he said, one
of a group of buildings which Government has planned for a common
purpose, and is gradually completing. [ do not pretend to believe that it
1s one of the most important of these structures. It is less so thanit would
have been had it come into existence twenty years ago. For one thing the
bold attack on the evil of agricullural indebtedness embodied in the Alien-
ation . of Land" Act has made palliatives of less importance. I admit that
the measure is, and in the nature: of things must be, experimental. But if we
believe in the soundness of its object, and -think there is a reasonable hope of
that object being altained, the fact that itis experimental is no ground for reject-
ing it~ S6.6n'a much more impertant scale was the Alienation of Land " Act
itsell.: And nothing is more curious than the way in which that great measure
Fas so far disappointed the apprehensi d by its foes, and shared in a
degree by some of its best- friends. ” ’ .

The Hon'ble Mr. SHAH DIN said :—*T very much regret that I am not
able to agree either in the principle or in the details” of this Bill. The primary
and main intention of the Bill is, as the Select Committee “say in their report, to
extend the period of limitation in respect of those monetary transactions which
miore particularly corcern the agricultural classes of the Funjab. The period
of three years allowed under the existing law in respect of such transactions is,
it is considered, unduly short, and in practice gives rise to two unfortunate rgsuhs,—-
namely, increased litigation and the consequent bad feeling between the indebted
agriculturist and the village meney-lender. By extending the period of limitation ,
to six: years these results will, it is thought, be avoided, as creditors will not in that
case be forced, as it is said they are at prevent, to put their debtors into Court
in order to prevent-their claims from being barred by limitation, and will be
encouraged (o allow them further time for payment: "Now, Iyield to-none in

P
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my desire to see litigation among agricultural classes decrease, as I am convinc-
ed that petty litigation, combined with certain other causes, is in part responsible
for agricultural indebtedness in this part of the country. Nor am I less anxious
than any of my Hon’ble Colleagues at this table to place the relations between the
village money-lender and the agriculturist on a footing of mutual friendliness and
good feeling, as I consider that the existence of harmonious relations 'between

. them is essential to the prosperity of both, and powerfully contributes, under

existing conditions, to 2ll economic advance in our village communities. But
after giving my very best consideration to this Bill and to the alleged shortcom-
ings of the present law of limitation with special reference to the requirements of
the Punjab saminddrs, I regret I am unable te percieve the need for this legisla<
‘tive measure, nor am I satisfied that if passed into law, it will compass_the very
commendable objects which the Hon’b]l; Member in charge of the Bill has in
view, : :

. “The Council will observe that though the Bill is primarily intended to
benefit the agricultural classes, because of the unsuitability of the existing law
to their needs, its provisions are not- confined to tthem,” but will apply to all
classes of the community, the object being, as the Select Committee point out,
to secure, as far as possible, uniformity of the law.. This has led to two import-
ant, and, if I may be allowed to say so, unforeseen results—

. ‘“ First, because mercantile classes have to be brought within the pur-
view of the Bill with a view to secure uniformity of the law, the scope of the Bill
‘has been extended by the Select Committee as regards classes of transactiops as
well, and in order to make the Bill a complete piece of legislation, as far it can
go, it has been made to cover many transactions which are to all intents and
‘purposes_peculiar to non-agricultural classes. .

“ Secondly, the main . object of the Bill which was primarily intended to
‘be a measure directed towards .protecting the interests of aspecial class, has
been. largely departed from, and very nearly all kinds of monetary transactions
arising principally out of commercial dealings which were orginally outside
the proper scope of the Bill have now been included within it. * Now, I think I am
not far wrong in assuming that if it had not been for the idea that the rural
classes in this Province stood in need of a legislative measure such as this Bill,
the introduction of it in this Council would have been thought both unnecessary
and undesirable,—unnecessary because the mercantile commurities in towns have
never expressed dissatisfaction with the existing law on the subject, and undesir-
able because, so far as they are concerned, a special law of limitation for the
Punjab at variance with the law in force in the other Provinces of India. is likely,
to give rise to confusion and legal complications. IfIam right in this view,
1 think it follows that either the provisions of this Bill should have been confined
to agricultural classes, or'if that was considered for any reason impractic=
able, then only that. class of transactions should have been brought
within its purview which have the most real connection with the rural population,
1f special legislation is needed in the interests of a special class, its benefits
should, in my opinion, be confined to that class; and if for any cause such
restriction affects other classes prejudicially, the reasons in support of such™ class
legislaion lose much of their force. The conclusion, therefore, that I havé arriv-
ed at is that, so far as the merzantile classes in this Province are'concerned, the
extension of the period of limitation from three to six years is certainly not called
for, and that so long as the present law of limitation remains in force in all other
parts of India, a disturbance of the stafus guo such as is involved in the pro-
-posed extension is, at any rate from_the ‘standpoint of contractual equilibrium,
open to objection. If, as is observed in the Statement of Objects and. Reasons,

the proposed change in the law is desirable because, among other things, it
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‘ possesses the commercial advantage of assimilating ‘the rule observed liere with
that which is already prescribed by the law of England, is it not equally
desirable, in the interests of Indian "commerce, that there should be one uniform
law of limitation throughout British Tndia, and that, in the absence of very
cogent -réasons to the contrary, commercial concerns in the Punjab should con-
tinue to be regulated by ‘the law ‘which has been in operation here'with satisfac-
tory results ever since 18672 If, as I venture to suggest, the . mercantile
classes be excluded from the provisions of the Bill, a ‘number of articles includ-
ed in'the Schedule to the Bill which describe transactions’ almost ‘unknown to
_agriculturists, but which bear materially upon commeérce at large, will have'to be
struck out, with the,result that the Bill ‘will be veéry much simplified, and will
depart as little as possible from the Indian Limitation Act of 1877.

““I now come to the consideration of the far more important question as to
whether the Bill ‘is needed in the interests of the agricultural population in this
Province. 1 regret that, after giving my most anxious thought to this question,
I'am constrained to answer it in the negative,

My reasons for this conclusion are briefly-as follows i—

“(1) The tendency of legislation in India, as in ‘almost all “other
countries, has been towards shortening the period of 'limitation
in respect of suits based upon contract. Section r4 of Regula-
tion III of 1793, which governed Mofassil Courts in Bengal,
prescribed a limitation of 12 yeéars for suits arising out of mone-
tary claims. ‘The same rule of limitation “was adopted in
Bombay Regulation I of 1800 and "in Madras ‘Regulation II
of 1802. Subsequently Bombay Regulation V of 1827 reduced
the period ‘of “limitation from 12 years to 6 years in regard to
all suits for debts not founded upon or supported by an acknow=
ledgment in writing. .

‘ These regulations, as is well known, did not apply to-Non-Regulation
Provinces. The Punjab Code modified Bengal Regulation 111
of 1792 :(Section 14), and reduced the limitation of “actions for
debt or “based upon contract, ‘excepting partnership accounts,
from 12 to 6 years. The first Act of Limitation,” Act X1V of
1839, provided, with certain exceptions, one 'uniform law " of
limitation for all the Courts in British India. "It shortened the
periods of limitation‘allowed by the Regulations, which - govern-
ed the ‘Mofassil Courts in. Regulation ‘Provinces, and by the
Statute ' of James I (21 James I, C. 16) which governed the

_three Supreme Courts in the three 'Presideney Towns,: The
general periods adoptéd “were 12-yeéars for suits relating to
immoveable property ‘and 6 years for other per‘59n3| demands,
“The ‘shorter ‘period ‘of '3 yéars was ' adopted 'in "respect 'of
suits for ‘money lent, for breaches of ‘unregistered - contracts,
“for rents, and for hire. Ten years later a more carefully drawn
and more, symmetrical ‘statiite of limitation was passed in the

“shdpe of "Act IX of "1871, which, ! while ‘amending ‘the ‘Act of
1859 in certain very important " particulars, left intact its'pro<
visions as to the limitation of suits arising " out of "loans and
breaches of 'unregistered contracts. “Act 1X of |8'7|“was_'shortly
afterwards ‘replaced by ‘Act XV of *1877 which is the ‘present
law on the subject. This Act, whichis'a consui.embly improved
edition of ‘the ‘Act of 1871, retains the period of -3 "years
prescribed by its predecessors, but in réspect of suits: for money
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Ppayable on demand it practically veduces the prescribed period
by providing that time will run from the date of the fransaction
instead of from the date of the demand, as laid down by Act IX
of 1871 (Articles 59 and 73, Schedule II):

‘“From what I have 'said above the Hon’ble Members will see that the

rule of threc years’ limitation, which is sought to be amended by

‘this ‘Bill, has been_in force in British India ever since the first

Limitation Act (Act X1V of 1859) was passed. -This Act was
extended to the Punjab in December 1866, and our agricultural
classes have, therefore, been governed by the law in question for
the last 37 years, Unless, therefore, the Council is fully con-
vinced that this law has worked to' the detriment of these classes,
and that the proposed extension will confer material benefits upon
them, we shall ‘hardly ‘be justified in altering the law so late in
the ‘day @nd thus adopting a position of isolation with respect to
the rest of India,

f(2) T am not prepared to believe that the proposed change in the law

will directly tend ‘to. decrease litigation among the agricultural
classes, and to improve the relations between them and the
money-lending community, The viilage creditor whose chief
object is to allow interest to accumulate ordinarily does his
utmost to induce his debtor to defer payment by striking a
balance or giving ‘a fresh bond ; and it is only when the debtor
who is unable to pay will not agree to this (which, as a matter
of fact, happens very rarely) that the creditor puts him into.
Court.  The proposed extension of limitation will not affect this.
state of things ; n fact, it will result in the interest on the prin-.
cipal rurning to a larger amount than is the case now, and in
enhancing, in the majority of cases, the debtor’s difficulties in
the “way of payment. As a further consequence, it will simply
postpone the institution of suits, engendering, when  suits are
instituted, ‘bad feelings as at present ; and the volume of litiga-
tion will remain very much what it,is now. My own, experience
is that if an agriculturist is honestly anxious to pay the debt due,
and wants further time for payment, the law of limitation does
not ordinarily stand in his way, as the village money-lender is
equally, if not more, desirous of allowing further time, and the two
generally agree to an arrangement which saves limitation.

“(3) Under the existing ‘law, the debtor gets a periodical reminder at

an interval of 'at'most three years'that he-owes a debt which he
must'pay. Theordinary Punjab saminddr whose one prominent
characteristic is his:pérnicious habit of sleeping over his liabilities
sorely needs such a reminder, and the shorter the interval of time
the better for him and his family, "The extended limitation may
help a ‘very ‘small ‘minority of villagers who are frugal in'their

. “ihabits and judicious in the use of: their -opportunities, and ‘who

knoiv how to husband their resources to‘meet ‘their seasonal wants,
‘But as regards the'vast majority *of saminddrs, it will probably
result 'in making them 'more “oblivious of the demands against
‘them,'and ‘less ‘able 'to ‘meet those demands when they come to
‘belenfcrced.

“(4) The proposed law will ‘very probably -increase the power of the

village money-lender over 'his- clientele. ‘Lhe superior-tactics
and the practical business habits of the former enable him gener-




g ’ PUNYAB LOANS LIMITATION BILL.
[ M7, Shak Din. ) [ 25TH APRIL

ally to hoodwink and to exercise undue influence over the latter,
whose ignorance of the most elementary things in money
matters is as profound as it is surprising. The longer the period
of limitation the longer the book accounts, which the debtor
will not care to examine or verify, and the opportunities for
fraud and forgery will proportionately multiply. The balance
will be struck leisurely enough, perhaps once in six years, and
then the unfortunate debtor will suddenly wake up fo the grim
reality of a heavy debt far beyond his means of immediate
payment. The astute money-lender will, if the debtor’s credit
is sound, agree after some demur to take a bond for the amount,
assuring the debtor of his good will towards him, and the book
account thereafter will have another smooth run of six years.
Surely, such a state of things is least likely to minimise the
evil of agricultural indebtedness in the Punjab.

“(5) I agreein the opinion of some of the Judicial Officers who have
been consulted that the proposed law will add to the difficulties
of the Courts in deciding as to the justice of a claim or of a
defence in ordirary money suits. At present there are no safe-
guards against false accounts beirg prepared by village money-
lenders, who seldom keep a regular set of account books, and
as forgery and fraud are not uncommon in villages where the
means of detection are almost non-existant, the risk of the
Courts accepting entries in account books without properly
scrutinising them becomes all the greater the longer the period -
allowed for the institution of suits. ~ False evidence will also, be
used more frequently as an instrument of proof, and the chances .
of a miscarriage of justice will be greater. The powerful
money-lender will generally succeed in enforcing stale demands
and the weak agriculturist will go to the wall.

“(6) At present whenever an extension of time for payment is necese
sary, the creditor and the debtor in rural areas, in the absence
of exceptional circumstances, generally take advantage of the .
provisions ofSection 19 and Section 20 of the Indian Limita-
tion Act to extend the period of limitation. These provisions
appear in practice sufficient to meet the requirements of the
agricultural population; and therefore the present Bill which in
a way only places within the reach of the debtors the same
facilities as the above provisions are meant to provide, but which
in practical working will entail certain serious disadvantages,
appears to me to be uncalled for.”

‘1 shall now say a few words as to the details of the Bill. If the Hon’ble
Members are disposed to agree in the principle of the Bill, I would ask them
to adhere to its main intention, and to carry it out in such-a manner as to avoid 1
confusion on the one hand and needless complications on the other. Considered”
from this standpoint, the Schedule to the Bill is, I am inclined to think, open to
criticism, as it appears to me to be imperfect in some respects and to go beyond
the primary object of the Bill in others. It seems to me that the exclusion trom
the Schedule of Articles 31 and 535 of the Second Schedule of the Indian Limita- i
tion Act is not based upon good grounds, and that a shorter period of limitation
in the case of transactions covered by these articles is likely to perplex the rural
classes. I shall illustrate my meaning by giving an example as to each article.’

’
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“ Article 51.—Suppose a money-lender advances money to an agriculturist
in payment of 100 maunds of wheat agreed to be delivered within a fixed time,
and suppose the agriculturist commits a breach of the contract because of a
succession of bad seasons. Under Article 51, the money-lender must sue for the
balance of the money advanced by him within three years from the date on which
the wheat should have been delivered. And yet, under the present Bill (Article 52),
if wheat is sold and delivered by the same money-lender to the same agriculturist,
the former has six years within which to sve the latter for the price of the wheat
sold: 1 need hardly say that though to the mind of a lawyer there may be a
distinction between the two cases, the simple villagers will'not recognise any such
distinction, and that in practice the difference in the periods of limitation pre-
scribed in the two cases will be embarrassing both o the money-lender and the
agriculturist.

““ Article 55.—Suppose A sells growing crops to B. Under Article 55 4
must sue B for recovery of the price of the crops within three years from the date

. of the sale. If, however, 4 cuts the crops himself and then sells them to 2, he will
be allowed (under Article 52) six years from the date of the sale within which to
institute his suit against B.

" The ordinary Punjab seminadr will perceive no distinction between the
sale of growing crops and that of crops cut by himself, and he will hardly be to
blame if he does not realise why he should sue sooner in the latter case than in
the former.

“ For the foregoing reasons 1 venture to suggest that Articles 51 and 55
should be included in the Schedule to the Bill. On the other hand, I consider
that Articles 69 to 80 of the Second Schedule of the Limitation Act should be
excluded from the Schedule to the Bill, as the transactions described in these
articles are practically unknown to zaminddrs in the Punjab and are peculiar to
mercantile classes who, as I have shown above, do not ‘need a changé in the
law at all.  But if these articles are retained, then I see no reason why Articles
58 and 85 should be excluded from the Schedule. The Select Committee have
struck out these articles on the ground that the transactions covered by them are
foreign to the ordinary Punjab saminddr. But, with all deference, it seems to me
that such transactions are not foreign to the ordinary zaminddr any more than
those described in Articles 69 to 80 of the Limitation ‘Act. In the interests of
consistency, therefore, either the latter group of articles should be excluded from
the Schedule or Articles 58 and 85 should be included therein. It also appears to
me that a #ugga for a sum of money from one money-lender to another may in
the hands of a zaminddr have, undzr conceivable circumstances, the same legal
incidents attached to it as a cheque, and in view of such cases the exclusion of
Article 38 from the Schedule is likely to give rise to much confusion. Moreover,

* so'far as the mercantile classes are concerned, the exclusion of Articles 58 and 83 *
will be a glaring anomaly.”

The Hon'ble MR. ALEX. ANDERSON said :—* I regret that itis impossible
for me to let this Bill become law without pitting on record my reasons for think.
ing that it will not secure the good results claimed for it.” 1f I could have agreed
with Mr. Maclagan that this legislation would not' have any marked effect
one way or another, I might have recorded a silent vote, though such a doubtful
position would hardly justify 2ny, much less so important a change in the law as
this Bill proposes to make.  But my belief is that it will not improve the relations
between money-lenders and saminddrs : it will not reduce the ultimate amount of
litigation : it will induce reckless extravagance on the part of the people: it will
encourage delay in'the payment of debts, and so will increase the amount of
agricultural indebtedness: and it will cause positive harm.to the classes it is
intended to benefit.
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‘“ Holding this belief, [ feel that it is my duty to declare that in my opinion

this Billis zot merely unnecessary, but rmful.

““In the literature on this subject we are often reminded that before our
limitation law there was mutual confidence between the shdk and the
assdmi, no excessive demands, no repudiation of just c\auns, no per]nrv no
forgery : and it is alleged that the demoralization of to-day is the dircet result
of the three years' limntation. It is argued that the remedy is a retum to or at
least a backward movement towards the good old times of no limitaticn, with

running on indefinitely and interest limited by the rule of ddm
s diina,

" This degeneration in the moral condition of the people cannot be laid
entircly at the doov of the Limitation Act.  That Act was not in harmony with
the idéas and cconomic conditions of the time, any more than was our legal
system wenerally, The law of contract, enforced atl one time and modified at
ano(hc: by cquiiv and goad conscicnce, has had much more to say tothe present
attitw’e of bosrowers and lenders than' the law of lmitation, To secure evena
very partial retusn to the past we must repeal the Civil Procedure Code, the
Contr. L ce Acts, and above all the fatal gift of proprictary right must
be recalled.  But we cannot now put the clock back, and even if we could, T
doub: if we would.  We ¢annot ignore the past halfl centary, and we must lcvus-
late for ths present and not for the past.

“One of the most important of the arguments in favour of 1he Bill is that
there is apparently a practically unanimous desire on the part of both borrowers
and lenders for an extension of the period. 1t is argued that some concessinn
should he made to the wishes of the classes chiefly corcerned : that the saminddr
who urges that he has been ruined by the midd should know best what is
good for him.  This argument has added a long list of great names to the
supporters of the Bill.

“What the penple want is not a six years' period, but no limitation
atall, no day of reckening.  When th) are _reminded that it is necessary to
consider the mater from the bdria’s point of view, they are not quite so ‘sure
of their position, and mary of them have told me that a long period is no gain
unless the fdnfais prevented from striking balances and adding inte; to
interest as at present: and in this they show their common sense.

“The desive for a long period is not so unanimous as it may :\]vpmr, and
inany case its existence is not a matter «f much wonder, and can
explaincd by causes that scarcely commend themselves as the b i
Tation. The people who want a”long period are mostly reckles improvillcnl
spendthrifts, whose patural wish is to put the day of payment as far off as
possible  The few who are comparatively prudent” are outnumbered by their
extravagant brethren and are not heard.© Those who now want 6 years will
soon clamour for 12, Mr. Fd“ard O’ Bricn “lm cw the people well wrote—

i van's eredit v

ool the midd that we

an injurion, dlfeet, Nolwuly ever tells
TR A Datrere v the v of R

“ It iz rot the limitation, but the credit that is the cause of agri-
cultural indebtedress ard of the strained relations between the sdhiikirs
and the land-owners. The outery against the midd is based on mnnmncc and on
muuﬁdclsnrqu, and it is dangerous to appeal to such an cutery as a justifica-
tion for legiclation,

“Butas a fact we now hear more complaints against pakiis than apainst
fimitati There is at present no demard for this change in the law, and even
if it did exist, it would not justify this Bill.
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‘“As for the bdnia he of course has no objection. to a six years’ period.
He may still bring his suit wheniever he wishes to do so. The saminddrs vainly
imagine that they will not be worried for payment for two or three years more, or
as on old Settlement official told me they think they will be able fo go to sleep
for three years and wake up no worse than they were. But the ddnia knows
better, and so raises no objecticn to the longer period.

¢ The argument on which I think the Hon’ble Member in chatgé of the
Bill most relied was that the extension of time gave the debtor a better chance
of paying, because in six years there would be more good harvests than in threc.
This would be an irresistible argument if we were dealing with people possessing
-éven an ordinary ambunt of prudence. But it is unnecessary to remind those
sitting round this table that the saminddrs will not pay unless great pressure is
brought to bear on them. With a long period they will put the bdnia off : and
will trust to something turning up during the years still to run. The Punjab
agriculturist has been described as the most pronounced of Micawbers and con-
firmed believers in the potentialities of the future. Moreover, there is- certain to
be a ¢ shddi’ or a ‘ghami)” and the proceeds of a good harvest which iith a
short period would have gone to the sdkikdr will probably be wasted on a big
feast or fireworks or a brass band. The longer pericd leads to delay in payment,
it encourages carelessness, and leads to fresh extravagance.. This supposed
improvement in the credit of the saminddrs is stultified by their inveterate' and
constitutional thriftlessness, a condition which cannot be ‘ignored, but which is
forgotten by those who argue that an extension of time means an enlargement of
-credit.

“ But further there has been no such contraction of credit from the oper-
ation of the Alienation of Land Act as requires that Government should step in
to increase it. In the last report on the working of that Act there is the follow=
ing sentence : — .

. “‘The reports generally go to confirm the belief that after ‘a time the
usual traditional relations between the village money-lender and his clients will
be resumed, but with the difference that rural extravagance on ial i
will have been greatly chécked’ N

1t is admitied on all hands that an extension of the period tends to heed-
lessness and to fraud : and with an extension even to six years a risk is beyond doubt
‘run.  Why run this risk for a very doubtful credit which is not required? Exces-
sive credit has beer the ruin of the zaminddrs : they have still left as much as they
require. Matters are moving in the right direction towards curtailment of waste-
ful expenditure.  Why then stop this salutary progress by increasing or attempt-
ing to increase credit ? I strongly submit that the argument from the enlarge-
ment of credit is rebutted by the improvident characref qf t.he people : and that
in any case the increased incredit is unnecessary and is in itself harmful.

“ The argument that with a long period therg will be less compound interest
is based on circumstancés and times long pist. The money-lender now
balances his accounts at least once a year and not unfrequently twice. Bonds
dre olten renewed il periods shiorter than three years : in some “places they are
renewed annually. Al this Wwill go on \y.je.thér the penqd is long or ‘§h9rt. The
bdntas know full well that if their claind ificludes a largé ariouit of interest, the
Courts will reduce it, and so they will not_ wait foy the full six years before renew-
ing the bond, and interést will accumulate just as before. This fact was gene-
rally in the minds of those ivho have expressed an opinion in favour of the
longer period, and they often coupled their approval with the necessity for pro-
visions of lay limiting the aiount of intérest that can be decreed, as our Hon’ble
Colleagiie M#&. DOUIE has also done to-day. Qur late Colleague; Mr. J. WiL-
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soN, while strongly advecating the longer period, recorded at the sa me time that

‘the law for the recovery of such debts will always be extremely unsatis-

factory so long as accounts, kept in a manner which makes it easy
to fabricate them, are received in evidence and given a preference over

oral evidence and so long as-‘courts are not allowed to go behind the bond and

are compelled (o decree exorbitant rates of interest:' and he trusted that the-
law in these matters would shortly be amended. .

“1 regret I cannot share his trust that the law in these respects will soon
-be amended : but | am at one with him in associating the extension of the period
of limitation with the necessity for a change in the law of usury and of evidence
in debt cases. It would entirely suit my view of the Bill now under consideration
that it should be postponed until these amendments in the law are made, if ever..

‘ There is no reason whatsoever to believe that the money-lenders will get
less interest for their money in the future than they have been "getting in the
past. The new law puts them in a stronger position than before : it is all gain
to them. 1 fail therefore to see why they should be satisfied with less interest ;.
and everything points to their getting the full pound of flesh and even more.

: “ I agree generally with what MR. MADAN GOPAL has written -in regard
to the effect of limitation on the amount of litigation. It is not usual for a suit
to be instituted merely because the period is expiring. The expense ,of renewal
of a bond is insignificant : a balance in a book costs nothing. The szaminddr is'
glad to put off the evil day, and, moreover, he often gets a'small further advance
when making a renewal. The dniz  will not put a man in Court so long as he
is reasonably fair in his- dealings and the bargain is a .profitable one. The
bdnia_ goes to court only when there is nothing else for him to do, or when
there is some special reason in no way connected with the Limitation Act.
When this point is reached he will see whether the period is long or short.
After the passing of the Act there will probably be some reduction in litigation
for a short time, but it will reach its old figure, and there will ultimately be no

_/gain. .

‘“The sooner cases comeinto court the better. It will be remembered that
we are dealing with thriftless and careless debtors, whose characteristic, is to
avoid facing a difficulty. It is good for them to be made to understand the
state of their affairs,” and to be made to do something for themselves.
Moreover, it is not unfrequently the salvation of a zamindir to be brought
into court. He often gets instalments : interest is more or less cut down and
as a rule no future interest is allowed. .

“ Further, it is distinctly favo urable to justice that such cases should come
“into court while the facts are still fresh in the memeries of the parties and of their
witnesses.  As has been pointed out, an old bond or an old entry in an account book.
will be taken as proving itsell : no debtor can give satisfactory evidence to rebut
the presumption raised in‘its favour, Courts have already. quite enaugh of trouble
in these cases, but with the long period their difficulties will be multipled many
' times, and debtors will be still more at the mercy of their creditors. There will|
be more perjury, forgery and fraud : and the relations between the borrowers and
lenders will be more strained than at present.

“There is yet another argument in favour of the Bill, but there is even less’
force in it than in the arguments that have been already discussed. It is claimed
that this legislation will assimilate the law of the Punjab to the law of England.
1t does not appear that there will be any substantial gain in this. But. Whatever
small gain there may be is-discounted many times over by the fact that the-
law of the Punjab will no longer bé the law of India, There is certainly some-
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inconvenience in having one law in the Punjab and another in the Provinces that
adjoin it. I do not think that the inconvenience will be great, but however small
it may be it will be much more than sufficient to_counterbalance the advantage
of assimilating the law of the Punjab to that of England. .

‘It is admitted by the Hon’ble Member in charge of the Bill tnat there'is
a good deal to be said against extending the period of limitation : there is very
little that can be said in its favour, and even that little is of a theoretical nature
and is_nullified by the character of the people we have to deal with, The
necessity for this Bill has not been established, and there is, I submit, no suffi-
cient reason for changing the existing law. ’ ‘

“ Fortunately the Alienation of Land Act will prevent the land from passing

" permanently into the hands of the hereditary money-lenders : but that will after

all be no great gain to the people if they have to scll their land to their money-
lending brethren, or if they become the tenants-at-will of a succession of mort-
gagees, and this must, I think, be the result of the long limitation. I trust, how-
ever, that my fears as to the effect of this legislation may turn out to be false or
at least exaggerated ; and that the six years” period may herealter be claimed as the
salvation of the agricultural population with more truth than their ruin is now
ascribed to the three years’ period.”

‘The Hon'ble Sir LEwWS TUPPER said

‘‘Before I reply to the arguments

which have been advanced against the principle of the Bill, I will briefly answer

the concluding portion of the speech of my Hon'ble {riend MR, SHAH DIN where
he regrets the omission of certain articles of the Second Schedule of the Limita-
tion Act and the inclusion of others. If my Hon'ble Friend had moved any.
amendments on this behalf, I would have replied in full detail. As he has not
done so I do not propose to take up the time of the Council by repeating at
length what-has already been said in Select Committee. The principle of our
action is explained in the report of that Committee. 1f we thought the trans-

. action to which an article referred was not a usual one between the baniz and the

saminddr we rejected that article ; and it is for this reason that we left out Articles
51, 55, 58 and 85.  As to Articles 69 to 8o we filly admit the apparent anomaly
and in substance we noted in our report that though our principle was that we
were to confine the alterations in the law to transactions which are usual between
bantas and saminddrs we are obliged to make an exception here. It was of
ccurse absolutely necessary to inc%ude bonds; and on consideration we found
that if we included one sort of written promise to pay a sum of money we should
have—for the convenience mainly of the English mercantile community—to include
all those sorts of such promises which are mentioned in Articles 69 to 80 to
which my Hon'ble’ Friend objects. Amorigst the same classes in the same Pro-
vince and in their usual transactions uniformity is desirable, and that we have en-
deavoured to secure. But the period of limitation must obviously vary for differ-
ent transactions ; and that jt may properly vary undet different social conditions for
even the same transactions is a conclusion which I shall presently defend.

“ Meanwhile I wish to éay that my Hon’ble Friend MR. SHAH DIN
is entirely right in supposing “that this Bill would not have been intro~
duced if it had not been thought to be required in the interests of the
rural population. It is a Bill primarily for the benefit of the village éanias
and saminddrs ; and if we had not™ believed that it would be a good:
thing for them we should never have thought of it. How other classes
came to be included Iexplained fully when I introduced the Bill, and I .need not.
go over the same ground again. I will only say that we wished to avoid class
legislation, and that we felt great difficulty about adding . §r30ther definition of:
*agriculturist * to that already in the Statute Book—a definition wholly unsuited:
{or the purpose in view. .
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“ As to the classes whom we intended to benefit, it is satisfactory to find
from the opinions on the Bill that they, at any rate, welcome the measure. So
also does the Native mercantile community in towns—if I may judge from the
same reports,  As to the English mercantile community, I understand from what
my Hon’ble Friend MR, MASSON has told us that the attitude of some is one of
approval and of many one of acceptance without enthusiasm. The latter class,
would. not have asked for the Bill, but have no particular objection to it. These
remarks apply to Bankers and probably also "to important mercantile firms,
Thereis an exception in the cdse of some tradesmen—the Punjab Trades Asso-
ciation chiefly as I understand—who view the measure with much dislike. If they
prefer the three years’ term because it gives them an earlier excuse for threatening
legal proceedings against recalcitrant customers who will not pay their bills, then
this argument might be turned into ore in favour of the measure as applicable to
the rural community because it ‘would imply that under the longer term the
village shop-keeper would have rarer opportunities of putting pressure on his
peasant clients.  But this is not an argument on which I should care to rely. I
quite see that under the longer period-careless young Europeans may, so to speak,
claim more rope ; and that firms who cannot afford to give them long credit may
be at some disadvantage as compared with richer firms or firms charging higher
prices to whom the date of payment does not matter. To reply to this con- -
tenion that the remedy is easy, for the creditor can sue whenever he likes is not
quite fair ; for, in the circumstances of the class, frequent suits would mean unpo+
pularity and loss of custom., One good reply has been given by the Simla branch
of the Punjab Trades Association themselves, namely, that there are compensatory
advantages in.the improved position of customers as they get onin the service and
in the opportunities for collecting debts which occur as men return from transfer
or leave. And another sourd reply is that those whom we mean to benefit are
counted by millions--the vast mass of the rural population—and that the class
which may find the Biil an obstacle in certain not very important dealings is a
very small one, and we regret that we cannot-pause on their account.

. " There was one argument which I used in introducing the Bill to which, on
further reflection, I have ceased to attach any.weight. I said we should secure
the commercial advantage that the law of the Punjab would be assimilated to
that of England. The point that appealed to me was that we, who belong both
to India and England, would have one and the same period to keep our receipts.
But the object of this legistation is not to confer so petty a benefit on any such nu-
merically small class as ourselves ; and I was not at the time aware of the interest
ing fact brought to my notice in MR, MADAN GOPAL’S minute of dissent that the
present tendency in England is to reduce the period of limitation. If that tendency
results in 2 change in the law, the supposed commercial advantage would obviously
vanish. [ am not at all surprised that there should be such a tendency. My,
Hon'ble Friend MR. SHAH DIN has favoured us with a very learned review of the
history of the law of limitation in this country ; and the same tendency is appa-
rent here.  The fact is that any law of limitation marks a fairly advanced stage
in legal evolution ; there is no such law where there are no regular Courts of
Justice ; and in the primitive state of society, which we began in this part of India
fifty years ago to profoundly modify, the idea that a debt need not be paid be--
cause it is an old one had no place, At the other extreme we see the intense
haste of modern life ; the rush for small profits and quick returns ; and the enor-
mous multipiicity of transactions which makes it an imperative necessity to close

- the mass of them quickly and once for all. In.the passage between the one
stage and the other of social evolution the stringency of a law of limitation,
when once established, would naturally increase ; but if it is a sound presumption
that there is this liability to change, there is a valid ground on which to support’
the Bill now before Council. I am entirely willing to admit that.a short term
may suit commercial conditions in England and some commercial centres
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here.. But it does not follow that the same term would suit the primitive
conditions of rural life in the Punjab ; and it may be only reasonable both to
expect  and to arrange not uniformity but diversity in the law according to the
stage of development which has been reached by the particular society.

“MR. SHAH DIN and MR. MADAN GOPAL and others have asked why
we should have a rule for the Punjab which differs from the rule in the rest of
India, What I have just been saying indicates the general nature of my reply.
I do not say we want this Bill because we have in the Punjab an Alienation of
Land" Act, but ‘we want it because we have in the Punjab that state of society
which has led to the passing of that Act. From the first [ have endeavoured
to explain that this Bill is part of a policy —not an essential part, not perhaps a
very important part,—but still in harmony with all that we have some years been
endeavouring to effect in restoring the traditional relations between the bania
-and the saminddr. Thisis a point to which my Hor’ble Friend MRr. Douig
has referred, and I am glad he has noticed it and has also reminded the Council
that this measure is not isolated, but shculd be judged in its connection with
the policy of which the Alienation of Land Act is the most impressive and
successful sign. "That is our great experiment,—the greatest social and agrarian
experiment which I have seen in my time in this country,—and I say to this
Council let us give that great experiment every chance, and "therefore pass this
small measure which, as I believe, will tend to further it. I observed that one
critic of our. Bill pleaded for delay for some years till we should know better what
effect the Alienation of Land Act would have on the community. We have
now had three years’ experience of the working of that Act; and more than
anything else it is the experience so gained which emboldens me to press the
Council to pass this Bill, notwithstanding the fact, which [ have never denied,
that there are two sides to the case and much to be said against me.

““ We are told for instance that we cannot put back the clock ; that our
measure is a belated one; that it was a mistake to introduce the three years’
period wheen we did ; but that the mistake having been made we should resign
ourselves to its mischief. Just the same line of argument was used by the
opponents of the Land Alienation Act; and I think they must admit now that
the disasters which they prophesied have not, at any rate as yet, befallen us;
while the advocates of that measure seem justified in maintaining that they gaug-
ed the situation sufficiently well. Certainly we cannot, even if we would,” recon-
stitute, rural society in the Punjab on the model of its type before British rule.
I entirely agree with my Hon’ble Friend' that we cannot ignore the last- half
century, We cannot sweep our prinicipal laws off the statute book. We
must accept the existing situation, The problem in Punjab agrarian legislation
is always the rather complex one, »iz., what rules are suited to a primitive society
which has not been left to grow in its own way, but has been profoundly affected
by British Courts and laws of British origin. Some of our critics seem to think
that the society itself has kept pace with the laws that have been given to it.
That is not my view. My view rather is that strong efforts are still required to
bring laws of Western origin, laws therefore suited to societies in a later stage of
evolution, into harmony with the requirements of our bdanias and szaminddrs.
The Alienation of Land Act was an immense and, as we now see, an extraordi-
narily powerful and effective effort in that direction. This Bill is a comparatively-
insignificant measure, but it is a measure of the same kind.

. ‘ As to one argument used in common by MR. MapaN GOPAL and
MRr. SHAH DIn, 1 do not think that any appreciable inconvenience will result
from a’ difference in the law as between other Provinces and the Punjab.
MR. SHAH DIN refers to confusion and legal complications, but in what {
woitld ask would they consist 7 Who is injured ? Not the creditor certainly
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who has a longer time to get in his outstandings without being deprived of his
right to sue whenever he likes; not the debtor to whom the creditor (the case
of certain European shop debts perhaps excepted) ‘can afford to give more time.

MR. MADAN GOPAL instanced the case of res judicata. Will a suit on a three *

years’ term say at Allahabad bar a suit subsequently brought on the same
transaction but under the six years’ term at Delti 7 MR. MADAN GOPAL says
it will; and I entirely agree with him. But if so, what harm is done ?

“ Yet another argument advanced by MR. SHAH DIN and MR. ANDERSON
and many of the opponents of the Bill is that suits will be longer and more
difficult to try when the period of limitation is six years instead of three, If
there are longer suits I hope that there will be fewer of them; and I ohserve
that my Hon'ble kriend, though he does not admit that the proposed change in
the law_will directly tend to decrease litigation, does not go so far as to say that
there will be no decrease at all. Even if the work of the Courts were some-
what increased in those cases which they will have to try, | should not myself
.regard that as an important objection. It is worth while to undertake more

£ difficult work if we are moving in a right direction. An averwhelming avalanche
of work was prophesied as a result of the Alienation of Land 'Act, but it has
not yet descended upon us.

‘1 have reserved for final comment the objection to the Bill which appears
to me to have most weight and which if admitted is necessarily fatal to it. We
are told—especially by the Hon'ble MR. ANDERSON—that we shall do no good
to the saminddrs, that under this Bill the last state of the zaminddrs will be worse
than the first, and that we are confirming the improvident in their improvidence.
Of course if that is to be the result of the Bill we shall have entirely missed our
aim. As to the utterly thriftless peasant who plunges recklessly into debt far
beyond his means of repayment, no legislation can ‘save him. All we can do
we have done; and that is to see that his individual loss of his land does not
result in its loss to the general body of agricultural tribesmen. On the othef
hand, MR. SHAH DIN himself admits that the extended period of limitation may
help a very small minority of judicious and frugal peasants, I agree that
peasants who are ready to make gcod use of their opportunities will gain an
advantage from this Bill; but I hope that the number of such men is less
insignificant than is supposed. Anyway I do not admit that we are making
any mistake if we are helping those peasants who are able and willing to help
themselves. The Hon'ble MR. Doulr, as I have said, has referred to the
restoration of easier relations between dania and saminddy ; and the way in
which I hope that will come about is that the éania will lend on the security

of the crop and follow the vicissitudes of the harvests in recovering his loans. .

The Alienation of Land Act is adjusted to this process, and the present Bill
follows suit. I have argued before—ard the argument seems to me a strong
one—that the peasant, who is willing to pay his debts when he can, will, with
reference to the normal vicissitudes of ‘agriculture, find it easier to do so in
twelve harvests than in six. When there is a good crop, like our present rabe,
then there is the opportunity which sensible zaminddrs—who are not so few-
perhaps as some imagine—may be expected to use. Much has been made of
the facilities for extending the period of limitation afforded by Sections 19 and
20 of the Limitation Act, whether by written acknowledgments or part payment
of debts. All these facilities are entirely untouched by the Bill, and so far as
they tend to keep cases out of Court, they are satisfactory, DBut their effects
we are told, is to pile] interest on_ interest and make the “total accumulation:
utterly crushing at the end. No one, however, proposes to withdraw the.
facilities. This Bill is not the only measure which has been taken or which
can be taken for the relief of the zaminddr. It is quite possible as admitted by.
the remarks quoted from MR, WILSON, and made by MR, DOUIE and MR.
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ANDERSON that other measures may be hereafter taken in addition to this one.
At any rate one quence of the, lation of debt—the permanent transfer
of theland of the zaminddr to the bania—has been avoided. We hoped that the
Alienation of Land Act would tend to check recklessness in incurring debt ; and so
far that hope has not been disappointed. Between the utterly reckless peasant, for
whom we can do nothing more, and the frugal and judicious peasant, who per-
haps can take good care of himself, there is an immense intermediate class—not
so utterly reckless as they are described to be by my Hon'ble Friend Mg.
ANDERSON, mor indeed very provident but living, as peasants do, bettet or
worse according to the state of the harvests. ltis this vast intermediate class
that we hope to help’;” and. the criticisms of our opponents, like indeed our
own hopes, are only prophecies. We have a recent and most important experience
on our side ; let us go on without timidity and, trusting to principles whi¢h have
hitherto stcod us in good stead, press forward on the lines of our great ex-
periment.”

. His Honour the LIEUTENANT-GOVERNOR said :— The Hon’ble MIVAN *
SHaH DIN is quite right in saying that the main object of this Bill is to provide
a longer period of limitation in respect of such transactions as ordinarily take
place between the agricultural classes and money-lenders, but { am unable to
agree with him that the proposed extension of limitation will not be really to the
advantage of agricultural debtors, but on the contrary prejudicial to their
interests.” The Hon’ble Member has remarked that the.term of limitation. for
the kind of cases dealt with in the Bill under our consideration was deliberately
reduced in this Province from six to three years .37 years ago, and that we are
not justified in reverting to the former longer period unless we are fully convinced
that the present law has worked to the detriment of the agricultural classes, and
that the proposed. extension will materially benefit them. [ would, however,
remind my Hon’ble Friend that the Bill before us is not dealing in. this respect
with any new matter. The wisdom of shortening the term of limitation for
suits relating to the ordinary money transactions between saminddrs and money-
lenders has been constantly called in question by many of the most experienced
officers, both Revenue and Judicial, in this Province ever since the change in the
former law was made in 1866. Speaking of . my own experience, 1 can say that
this question has forced itself on my attention during pretty well my wholé time *
of service in this Province, and my feeling has always been that the reduced
period of three years has operated detrimentally to the agriculturist in his dealings
with the money-lender, and has been regarded in this light by the agricultural
classes generally. In this view I am confirmed by the. opinions which we have
received on the present Bill, for I think there can'be no doubt that the weight
of opinion is decidedly in support of the proposed measure, and that it is also
shown. that the saminddrs themselves are, as a body, largely favourable towards it.
‘Nor can .the Bill be described as in any way hostile to the money-lender, for if
he chooses to avail himself of the shorter period of limitation at present in
force, there is nothing in the Bill to prevent him from doing so. My own con-
viction is that the extension of limitation now proposed will be found to operate
to the mutual convenience and benefit of both the money—lende}'. and. the agricul-
tural debtor. - Then, we have been asked, why not confine the Bill to its avowedly
. main object of providing a longer period of limitation for suits. between
agriculturists and money-lenders ?. The answer to this question is that, firstly,
we wish to avoid further class, legislation on the 'subject of agricultural in-
debtedness, and, secondly, there are very great, .if not insuperable, difficulties
in the way of defining the term ‘dgriculturist’ for the  purposes of this Bili if
its scope were thus restricted, for obviously neither the definition of * agri-
culturist’ nor of member of an ‘agricultural tribe’ as used in the Land
Alienation Act would adequately meet. the requirements of the present case.
We were therefore confronted practically with two alternatives, either to abandon
the Bill altogether or to make it of general application, and as between these
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two courses, we thought it best to adopt the latter. I have listened with much
interest to the remarks which have been wade by the Hon’ble Mr. MassoN,
and I am glad to find that, as he is the representative on this Council of the
commercial community of this Province, he'is generally favourable to our pro-
posals. The Hon'ble MIYAN SHAH DIN'S criticisms on some of the details of,
the Bill have, 1 think, been satisfactorily met by the Hon’ble Member in charge
of it, and 1 see no reason why a special law of " limitation on_some points for
the Punjab should cause any such confusion or legal plications as MI1vAN
SHAH DIN seems to anticipate.”

“ For the reasoris I kave given, I am in favour of this Bill becoming Jaw.?
The motion was put and agreed to. ’

SIND-SAGAR DOAB COLONISATION ACT AMENDMENT BILL,

The Hon'ble StR LEWis TUPPER presented the Report of the. Select
Comnmittee on the Bill to amend the Sind-Sédgar Do4b Colonisation Act, 190z
and moved thas it be taken into consideration.

The motion was and agreed to,

The Hon'ble SiR LeEwis TupPER  moved that the Bill as
amended by the Select Committee be passed. He said.:—“ When
in December last I introduced thz Bill to amend the Sind-Sigar Doédb
Colonisation Act I did not at all anticipate any controversy in regard to
the provisions of the measure. Contrary to my expectations I find that the
Punjab Government has been accused of proposing to make in this Bill an un-
desirable use of its legislative powers and of going out of its way in some future
hour of success, when the Sind-S4gar Colonisation scheme comes into opera-
tion, to utilise the transaction as an opportunity for hitting the money-lender.

i ‘1 should have repudiated these charges with considerable indignation did
T not feel that they are due mainly to want of acquaintance with the character of
colony work and partly to the spirit of partisanship which has been evoked by
the discussions on the Alienation of Land Act—a spirit which perhaps has not lost
any of its acerbity by the remarkable success which has so far waited on that
‘most important measure. I would, howaver, beg the opponents of that policy
to be entirely re-assured so far as this small colony Bill is concerned. The
Government never had any idea of using this Bill as an additional scourge to
lacerate the bania. No agrarian question as between banids and zaminddrs was
intended to be raised. We have from the first been entirely indifferent as to
whether the Sind-Ségar mortgagees were banfds or zaminddrs; and from the
first our sole anxiety, so far as mortgages are ‘concerned, "has been to see that
they did not lose their security, while at the same time the Government should
have, as it must have, a perfectly free hand in the disposal of colony lands.

*“ Where the area restored will be part of the area taken, the security of the
mortgagee, will be improved, 1 acre of canal-irrigated land being worth more
than 4 acres, of unirrigated land in the Sind-Ségar Do4b. This is admitted by
our critics, and the admission covers nearly the whole case. Throughout almost
the entire area of our operations we have dealt with village common land exclu-
sively, In the Muzaffargarh District only have.there been a few .cases of the .
proposed acquisition of Jands owned by individuals or by small co-parcenaries.
Where the village common. land s acquired the one-fourth restored will come out
of it. As regards the few other cases where the area restored will not form part
of the area subject to the mortgage, we had endeavoured to save the rights of the
mortgagee by agreements between ourselves and the proprietors ; and it is only
because we.were advised that these agreements (which were qctuglly madg)
could not be enforced that we acqui in the advisability of legislation on this
particular matter.




wd

~F

SIND SAGAR DOAB COLONISATION ACT AMENDUENT B/ZL. 19
1904. ] [ Sir Lewis Tupper.

‘' Now we have been accused of nefarious designs upon the sania because
in these few cases where we had ineffectually attempted to protect the banids'
interests we are putting it in the power of the Revenue Officers to give that pro-
tection which our efforts had failed to secure. The main point of the attack is
that we are placing the bania at the mercy of the Deputy Commissioner by
using the word ¢may’ instead of “§hall’. Of cours: we never intended to
allow the Deputy Commissinner to refuse to exercise the powers conferred upon
him, where the interests of the parties, whether mortgagors or mortgagees,
required their exercise. When you give a Deputy Commissioner or other
Revenue Officer powers under an Act it is understood that he will exercise them if
application is made to him t6 do so ; and_in this instance if the Deputy Com-
missioner or.other officer refused to exercise his powers on application made his
xefusal—under the Bill as originally drafted and as it' stands now—would be
subject to appeal and revision like any other order of a Revenue' Officer: under

* the Revenue law.

* The real misconception, however, lies in want of knowledge of what takes’
place when a vast tract of Government land is newly brought under canal irrigas
tion and in complete failure to realise what are the duties and functions of a Colo-
nisation Officer. I do not blame our critics for this. No one but a few officers of
special experience in the Irrigation and Revenue Departments who have been actu-
ally engaged in colony work or its supervision at present.knows very much about
it.” Irrigation -developes slowly. - One great branch ofa new canal may come
into work  several -years before another. When the branch itself and’its dis-
tributaries, large and small, are constructed, the Colonisation Officer is informed
by the Canal Department that such and such a great tract of land is ready for
irrigation.  Then he has to set to work and make a new country of it—partly by
practically making a resettlement of the lands of the old inhabitants whose cir-
cumstances have been completely altered and enormously improved, and partly
by bringing in settlers from distant districts, = For certain obvious reasons which
I'need not explain we use the word Deputy Commissioner in the Bill ; but of
course_the work would be done by theiColonisation Officer, who would be invested
with the powers of a Deputy Commissioner under the Act. I never heard that
the Colonisation Officer was the special enemy of the bania or of any one else.
‘Well, the Colonisation Officer would take up the business of allotment on one or
more distributarics reported to be ready: to irrigate, and amongst other matters he
would go into this question of the mortgageos.  Are we to compel him to investi-
gate every mortgage whether the security be still complete or not ? Are we to
compel him to go_deeply, like a Civil Court, into complicated questions of the
existence or validity of the encumbrances ? If so, we should surely waste a deal
.of his precious time without, in the majority of cases, any compensatory benefit.
1f not, we have to allow_ him discretion first as to which cases he will take up of
his own motion, namely, those of course where.the security is not complete ; and,
secondly, ds to whether he will deal with the whole case, as he would naturally do,
if it were ‘a simple one, or refer the parties in complicated cases to the Civil
Court. It was merely to ensure that he should hayé this' discretion that we used
the word may instead of shall. But besides this we have to allow him a furghgr
discretion, namely, to settle the amount justly due on the mortgage; and this is
necessary because the advent of a canal in no way stops but rather accelerates
‘the ordinary march of events. In the period between original acquisition and
restoration, which may be prolonged for several years, interest may have accumu-
Iated or the land may have been in whole or part redeemed. Moreover, the mort-
gagor will get his 3 acres irrigated land for 4 acres waste, and" with the aid
of the Colonisation Officer it may be that the redemption of the mortgage can be
easily and readily effected from the proceeds of the first few crops on virgin soil.
The Colonisation Officer will always be a picked man, and amongst his principal
qualifications should be that patience and strength of character which give power |
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of conciliation and preporderating influence and lead the people of the new.
country which he is making to acquiesce in what he does. . .
My own view, then, is that we might perfectly safely leave this business
of satisfying the mortgagees in the hands:of the Colenisation Officer with no
grea ter precautions than were taken in the first draft of the Bill. But I frankly
admit that we may learn from the criticisms even of those who -attribute to us
motives which never entered our heads. In Select Committee therefore we have ‘y
revised the Bill so as to enact that on application by any person interested the
Deputy Commissioner ‘or Colonisation Officer shall éxercise the powers conferred it
upon him.  This is no more than we meant, and from the misapprehensions which = |
the Bill has aroused it seems advisable to state our meaning more clearly. We
have at the same time been careful not to deprive the Deputy Commissioner or*
Colonisation Officer of the authority to act on his own motion-for which the
necessity will have become apparent from the remarks I have already made. In
one point we have gone a little further, and have provided that if either party so
requires any contested question as to the existence or validity ‘of the encum-
brance at the time of the surrender shall—and not merely may—be referred to the
Civil Court. .

*1 think we have thus done all that is necessary to meet what is sound in
the criticism with which we have been favoured. I now move that the Bill
as amended be passed. The other amendments are not important and have
been sufficiently explained in the Report of the Select Committee.”

His Honour the LIEUTENANT-GOVERNOR said:—“ The Hon'ble
Member in charge of this Bill has explained its objects so clearly and has met
so completely the criticisms to which he has referred that I need add nothing

“to his remarks.” .

The motion was:put and agreed to.

*BILL TO AMEND THE PUNJAB DISTRICT BOARDS ACT OF 1883
AND THE PUNJAB MUNICIPAL ACT OF 1891,

The Hon’ble MR. ALEX. ANDERSON moved for leave to introduce a Bill
to amend certain sections of the Punjab District Boards Act of 1883 and the
Punjab Municipal Act of 1891,  He said :—' I have the honour to move that leave '
be given to introduce a Bill to amend certain sections of the Punjab District
Boards Act, 1883, and of the Punjab Municipal Act, 1891.

“The Bill consists of four sections, two applicable to District Boards, and
two more, almost identical with them, applicable to Municipal Committees : and
the object of each set of sections is_to authorize the officers and servants of
local bodies to establish Provident Funds for themselves and to enable the Boards
and Committees, with the previous sanction of Government, to contribute
from their own revenues towards such Provident Funds. ~It.is further proposed
that Municipal Officers and servants may be permitted to establish Pension
Funds, towards which the Committees may contribute, subject to the same condi- +
tions as for Provident Funds. Having regard to the ljmited scope of District
Fund operations, it is not considered desirable to provide for the establishment
of Pension Funds by District Board officials. :

“Under the existing law, Boards and Comimittees have power to contribute
for pension and gratuity from the general revenues for any Government officials
lent to them : and in such cases the'law is sufficient.

“To an officer or servant of their own, local bodies—

(1) may grant a gratuity if he is not entitled to pension and if his
pay is less than Rs. 10 monthly ; or,
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(2) with the sanction of Government, may—
(4) subscribe in his behalf for a pension or gratuity under the Civil
Service Regulations, or )
(b) purchase an annuity for him on his retirement ;

such gratuity, pension or annuity not being in excess of what would be allowed
under the regulations for service under the Government.

““Gratuities are now not unfrequently given, and in some cases postal
annuities have been purchased: but local bodies have not hitherto been permitted
_to subscribe for pensions or gratuities from Government. Before such permissiort

- can be given the regulations require that the bills for establishment must be
- ‘subject to the audit of the Accountant-General. At present this is not:the case,

and so the Government has not been in a position to grant the necessary sanc-
tion. Moreover, it is doubtful whether local bodies are able to bear the cost of
the purchase of pensions for all their servants. The consequence is that as an
almost universal rule no provision is made for District Board and Municipal *
officials on retirement. .

“ Municipal Committees have at various times applied for permission to
establish Provident Funds and to contribute towards them, and quite recently
the Municipality of Lahore made a proposal in the interests of its servants some-
what on the lines of the Railway Provident Fund. Under theexisting law, local
bodies have no authority to contribute from #heir income to any Pension or
Provident Fund established by their servants, and it is to provide them with
this authosity that ‘the Bill to introduce which leave is now -asked has been
drafted, . .

“1It is unnecessary to discuss at length the desirability of enabling the
servants of local bodies to make some provision for old age. = Provident Funds
are a great success in other countries; a booa to the thrifty and an object-
lesson to the improvident. In this country there may not be the same recessity
for them as elsewhere, for here each family may' be considered a provident insti-
tution for the benefit of its members. The ties that bind families together are
still remarkably strong, but they are, it is feared, becoming weaker : and even
if it were not so, it is desirable to encourage among our servants habits of thrift
and self-help. I move therefore for leave to introduce the Bill.”

The motion was put and agreed to and the HON'BLE MR. ANDERSON
introduced the Bill. .

The Hon'ble MR. ALEX. ANDERSON moved that the Bill be referred to
a Select Committee consisting of the Hon’ble COLONEL HUTCHINSON, the
Hon’ble MivAN MUHAMMAD SHAH DiN, and the Mover. He said:—

‘4 The Bill has been introduced to meet a want felt by local bodies, but it
is altogether an enabling Bill and imposes no burden or responsibility on Boards
or Committees until they of their own motion determine to take action under it.
It seems unnecessary therefore to circulate the Bill for opinion: and I move that
it be referred to a Select Committee.”

‘The motion was put and agreed to.

ADJOURNMENT.
The Council adjourned sine die.

LAHORE: } H. A. B. RATTIGAN,

The agth April 1994

Secretary to Legisiative Council, Punfab.

Panjab Government Press
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PUNJAB GOVERNMENT,
LEGISLATIVE DEPARTMENT.

Abstract of the Proceedings of the Council of the Lieutenant-Governoy of the
Punjab, assembled for the purpose of making Laws and Regulations undey
the provisions of the Indian Councils Act, 1861 and 1892 (24 arnd 35 Viet,,
Cap. 67, and 35 and 36 Vict,, Cap, 14).

THE Council met at the Lawrence Hall, Lahore, on Saturday, .the rgth
November 1904, at 12 noon.

PRESENT :

His Honour Sir CHARLES MONTGOMERY R1vaz, K.C.S.1., Lieutenant-

Governor of the Punjab, presiding.
The Hon'ble MiyAn MUHAMMAD SHAH Din; Bar.-at-Law, -
The Hon’ble Mr. J. McC. Doutk, I.C.S.
The Hon'ble Kanwar Sir RANBIR SINGH, K.C.S.1.
The Hon'’ble Colonel J. B, HUTCHINSON, C.S.1.
The Hon’ble Major R4ja JAr CHAND, of Lambagraon,
The Hon'ble Colonel J. A. L. MONTGOMERY, C.s.l.
The Hon'ble Mr, ALEXANDER ANDERSON, C.LE.

New Members.

' The Hon'ble Colonel J. A, L. MONTGOMERY and the Hon’ble Mr.
ALEXANDER ANDERSON took their seats in Council.

BILL TO AMEND THE PUNJAB DISTRICT BOARDS ACT OF 1883
AND THE PUNJAB MUNICIPAL ACT OF igo1.

The Hon’ble MR. ALEX. ANDERSON presented the Repoit of the
Select Committee on the Bill to amend certain sections .of the Punjab District
Boards Act of 1883 and the:Punjab Municipal Act of 1891, and moved that it be
taken into consideration. He said :—* The Select Committee have proposed
only one change in the Bill. It was originally_intended. to authorize the officers
and servants of Municipal Committees to establish Pension Funds to which the
Committees might contribute from their own funds to supplement the premia
paid by its servants and so increase the pensions available. But, after considera-
tion, the Committee could see no- sufficient reason for differentiating between
Municipal Boards and District Boards, 1In both cases the number of employés.
concerned is too limited to justify the establishment of a Pension Fund on a safe
financial basis : and they therefore proposed that provision should be made only
for Provident Funds in the case of Municipal Boards as of District Boards.”

The motion was put and agreed to.

The Hon'ble MR. ALEX. ANDERSON moved that the Bill as
amended by the Select Committee be passed. He said :— [ have nothing to
add 'to the remarks made by me when introducing the Bill.”

The motion was put and agreed to.
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PUNJAB PRE-EMPTION BILL.

The Hon'ble MR. ALEX. ANDERSON moved for leave to introduce a Bill
to amend the law relating to pre-emption in the Punjab. He said :—" A law
on custom of pre-emption has existed in the Punjab before and since annexation,
and it is unnecessary to occupy- the time of the Council in explaining why'the
custom arose or in justilying its continuance. It wasbased on a natural desire
to keep strangers out of the village community and to prevent interference with
the privacy of the family in towns, and these are to-day the principal considera- y
tions and aims in framing a law of pre-emption.

“ The necessity for a change in the law as contained in the Punjab Laws
Act of 1872 and in its amending Acts was disclosed in the discussions that
preceded the passing of the Alienation of Land Act in the end of 1900, and
sinc:e‘zil that time at least five drafts of a Bill to amend the law have been pre- i
pared.

* The third was introduced in this Council by SIR LEWis TUPPER almost
three years ago, and circulated for opinion. It was subjected to severe
criticism : and the Select Committee to which it had. been referred suggested
many alterations in it, and in fact prepared an entirely new draft. This, the fourth
draft, was never laid before-the Council. It differed so materially from: the Bill
as introduced that it was decided to withdraw the original Bill from the considera-

tion of the Council, and to circulate the Select: Committee's draft for fresh i"“fm
pini “The opinions received disclosed much opposition. on the part both i

of Revenue and of Judicial Officers to some of the main alterations introduced by i
the Select Committee, and contained criticisms and suggestions in respect of b
many details. The draft:was again considered and. very: much changed, .and e
the result is the new Bill which [ now ask leave to introduce.” L ten
|y

The motion was put and agreed to, and the Hon’ble MR. ALEX, ANDERSON |
introduced the Bill.

The Hon'ble MR. ALEX, ANDERSON moved that the Bill be circulated i dig
for the purpose of eliciting opinion thereon. He said :— The main features of - g
the- Bill which has justbeenintrodliced’ as compared' with the existing law are— ) [

Sfirstly, it contains provisions to supplement and make eflective the
alienation of Land Act by withdrawing theright of pre-emption \ 1”A-J
from those to whom freedom of purchase is refused by that Act: e
ard also provisions to ensure strict adherence to the prescrip=
tions of the Alienation Act, and to prevent conflicts between oy
the decisions of Civil Courts and of Revenue Officers in regard
to the interpretation of the Act ;

secondly, it:provides.for the almost complete elimination- of. all ques-
tions of custom in suits relating to- property.of all kinds (agri-
cultural land and village immoveable property. and. urban
immoveable property) ; 1

thirdly, a. radical change is proposed' in the: order in which the right of ¢ [
pre-emption in regard to agricultural land and village sites will
vest.

“ But apart from these great changes, this.Council will naturall(vcxpect
that some comparison should be made between - the provisions of this Bill, .and of
the original Bill and of the Select.Committee’s draft,. and some cxplanation given
of the reasons for the decisions on the sial points that have
arisen.
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“ The first Bill limited the- right of pre-emption in' agricultural land to
‘members of agricultural tribes-and: to- agriculturists- under Section 2 (1) of the
Alienation ‘Act, and so far as members of agricultural tribes are concerned, this is
still adliered to for reasons which at this stage it is unnecessary to discuss.
But thé statutory agriculturist Has been alréady removed from the Aliena-
tion Act as applied'to the North-West Frontiét Province by Regulation No. 1
of 1go4, and itis believed that an early’ opportunity will' be taken to amend the
law in the Punjab in the same way: The present Bill therefore makes no refer-
-ence to the ‘ agriculturist *'under that name. His case is provided for by the proviso
to clause 11, It prescribes that when the vendor is not a member of an agri-
cultural tribe, the right of pre:emption may be exercised not by members of agri-
cultural'tribes only, but also by the members of.the same tribeas the vendor,
provided'tHe pre-emptor or his antestors in the male line have owned land in
the estate for 20 years: Thisis a' most important change, and meets several
objections made to the former draff. The agnates and co-sharers of . the vendor
will Have priority over'the' members- of agricultural tribes, and thus members of
unnotified'tribes will be able to'retain‘ifi their own tribe all land that is now in their
gossession in the village, and’ will'not’ be liable to be Fradua]ly ousted by mem-
‘bers of notified tribes, This will' protect the menial classes, and it is also more
i accordance” with the' policy of the Alienation Act than the former draft.

* This policy is further maintained by an important change in the order

“in which the right shall vest among persons claiming. pre-emption, The

existing- law gives: the co-sharer, who may be an outsider, precedence
over' the relations’ of thie' vendor, and thus it perpetuates conditions
which the Pre-emption’ and’the Alieniation Acts are intended to prevent. More-
over, the order of dévolution of the right should follow the principles governing
the succession to land" and'the" presént Blil following the Select Committee’s
draft provides that'the agnates of’ the vendor shall stand first, and among
agnates; co-sharers if there are ahy: and that mere co-sharers shall be postponed’
to:all'agnates. This proposal brifigs the law into' consonance with the feelings:
-of the agricultural community; and also with the true principles.on which the law
‘of agricultural ‘presemption was otiginally based. . .
“ The elimination of - custom is an important feature of.:the Bill. Itis
proposed, as in the draft ofthe. Select C i that the exi > of the
right ofip ption:shall. tichisively pre d in the case of agricultural
land and:of village: sites; The devolution! of the right is to be the same in
both: cases; and the only-difference between- them is that in village immoveable
-property) the. right’ of pre-emption-is- ot limited- to members of: agricultural
tribes: as in-agficultural: land. No question of custom can arise in regard
‘to-agricultural'land and: village sites.. We have not: been equally successful
in" respect - of urban immoveable property.. It has not been found' possible’
to frame-a- general-definition to distinguish towns from villages: and the issue
whether:a particular place:is-a-town or a village has been- left tothe Courts,
which have® hithérto been-able-to dispose of- this: question in- a satisfactory
manner:: but;. in’ order- to narrow the” field for dispute, - power - is to be given
to. the. Local. Government. to” declare by: notification’ that: a- specified: place
is-astown. The:Government-miay) also- declare - that the- right-of- pre-emption
exists in certain towns-and: subdivisionis: of towns : but as- this list would not
ber exhaustive, the: Courts - may: decide. that' the-right' exists, in: towns not!
included in.thewnotified:list; when' a-icustomiis:proved to have’ been' in: existence’
atithe time:of-passing:thei Act:- This is-the-only: place whére-it: has: been found
d "-t%.e' 1 f-custom; . The-order of devolution of ‘the right
intowns,assubject-which- has: given rise:té: so- mucli- waste of time- and money;
is:mowsprovided:for by définite rulés- embodied-in the Billi. It is* thus- seen that
-awery; considerable step hiasibeen t: ‘towaids" the compléte- elimination of:

e
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‘custom, an ideal put before by Sir LEwis TUPPER in his speech introducing
the original Bill. ~ Lists showing in what towns pre-emption exists and in what
towns it does not exist will in no long time leave little uncertainty on the point.

*In none of the previous drafts was it proposed to make any change in
the pre-emption law affecting transfers of occupancy rights. It was then under~
stood that the Alienation of Land Act did not apply to such rights. It has,
however, been recently decided by the Chief Court that occupancy rights fall
within the definition of ‘land,” and that transfers of such rights must comply
with the restrictions of the Act. Whatever may have been the intention of the
legislature when passing the Act, it is now considered desirable that it should
apply to the alienations of occupancy rights, and the ruling of the Chief Court
that'it is applicable has been accepted, as the existing law. In the North-West
Frontier Province Regulation No. 1 of 1904 all uncertainty as to the law has
been removed by declaring that the term ‘land’ shall include rights of occu-
pancy acquired under the Punjab Tenancy Act, 1887. Similarly clause 3 (1) of
this Bill defines ‘agricultural land’ as. including all rights of pancy s
between landlord and tenant, the existing law in regard to sales of occupancy
rights is saved by clause 3 of the Bill. It is only after the landlord has failed
to exercise the option conferred on him by Section 53 of the Tenancy Act
that the provisions of the Pre-emption Actwill become operative in favour of
the agnates and co-sharers of the tenant.

* The most difficult and the most interesting, though perhaps not the most
important, question that has arisen is whether the Civil or the Revenue Courts
should have jurisdiction in cases relating to agricultural land. Under existing
law the Civil Courts alone are Js to dispose of p ption suits of all
classes: but from the first it was considered desirable to make a_change so far
as agricultural land was concerned, and in the first Bill introduced in Council it
was proposed to transfer to the Revenue Officers and Courts the disposal of all
questions, whether of title or otherwise arising in cases concerning agricultural
land. The Select Committee, however, saw no sufficient reason for completely
ousting the jurisdiction of the Civil Courts,” and they provided that with two
very large exceptions these Courts should be competent to hear and decide alf
suits. It was made a condition precedent to the entertainment of a suit by a
Civil Court that the pre-emptor should produce with his plaint a certificate
from the Deputy Commissioner that would dispose of all issues under the
Alienation of Land Act, such as whether the property was land within the
meaning of the Act, whether the pre-emptor was an agriculturist or a member
of an agricultural tribe, or whether the alienation was valid under the Act. The
Bill also provided the machinery for the issue of notices and for the enquir
necessary to enable the Deputy Commissioner to grant the certificate. In all
issues under the Alienation Act the jurisdiction of the Civil Courts was barred.
In the next place it was proposed that when the parties could not agree as to
the price to be paid by a pre-emptor, the Civil Court should refer the issue to
the Deputy Commissioner who was to fix the fair market value of the land,
and by this valuation the original Civil Court was to be bound, subject to ai
appeal to the Divisional Court, This compromise involving the production of a
certificate from and a reference to the Revenue Officer pleased nobody : and the
proposed division of jurisdiction was an admitted defect in the Select Committee's
Bill. Setting it aside, there were two alternatives : to adhere to the policy of the
Bill as introduced and transfer the jurisdiction in its entirety to Revenue "Courts,
or to retain the existing law and leave pre-emption cases in the hands of the Civil
Courts., 1t has been decided to adopt the Jatter course. The most cogent argu-
ments in favour of this conclusion are—first, that many issues must_arise in pre-
emption cases that should be disposed of only by Civil Courts, and further that
the Alienation Act does not bar the jurisdiction of Civil Courts in questions under
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that Act. These Courts are conipetent to dispose in ail other cases of issues
affecting the status of parties and the validity-of sales; and it was considered that |
there was no sufficient reason for withdrawing their jurisdiction in pte-emption
-cases only. "It was; therefore; decided to depart from the certificate and
reference procedure : and with that the preliminary enquiry which that procedire
involved. ~ The result is that the Bill now introduced maintains the existing law
in regard to pre-emption cases of all kinds, and leaves with the Civil Courts the
issue of notices and the disposal of suits. But to prevent mistakes relating to the
Alienation of Land Act, arising from the inadvertence of the lower Courts or the
collusion of the parties, it has been considefed necessary to insert in the Bill
ihree precautionary provisions—

(a) the Courts are required to enquire into and decide certain issues
of their own motion, whether the facts involved therein be
admitted or not : and to dismiss the suit if the original sale
was made in contravention of the Alienaiibn Act, or if the
pre-emptor’s claim is barred ‘urder the provisions of the
Pre-emption Act owing to his not being a member of an
agricultural tribe, nor of the sdme tribe as the vendor, and
therefore not entitled to claim pre-emption undef clause 11 ;

(b) if the pre-emptor, though a member of an agricuithral  tribe, may
not purchase without the sanction .of the Deputy Coinmis-
sioner, e will not be given possession of the land until’ such
sanction has been granted ; and ;

(¢) the Court is required to send to the Deputy Commissioner a
copy of every decree granting pre-emption, and the Deputy
Commissiofier i$ avthiorized to apply to the appellate Court for
revision in any case when he considers the requirements of
the Alienation Act have been contraveried. :

“These provisions will, it is believed, ensure strict compliance with the Alie-
nation ‘Act ; while at the same time they avoid all references from the Civil to the
Revenue Courts during the hearing of the case, and they will also prevent all con-
flicts as to jurisdiction. .

. “In the Bill as introduced, the old law fixing thé ‘natiré of the
alienations affected- by pre-emption, vfz., sales and foreclosures, was retain-
‘ed  The Select. Committee, however, extended their Bill to practically every alie-
nation of a more or less permanent character, such as gifts, wills, exchanges and
usufructuary mortgages for a period exceeding 20 years, The object was to as-
similate the provisions of the Pre-emption Bill to those of the Alienation Act,
and to prevent the law of pre emption being defeated by colourable mortgages
for long periods which were really sales. The present Bill' practically retains the
existing law and limits pre-emption to sales which are defined to include fore~
closures which may still exist in regard to village and urban property. The
general is against pre-emption in cases of gifts and wills ‘which are permitted
by custom : and economic considerations justify the exclusion of exchanges from
the Bill. It is only in regard to usufructuary mortgages for unfixed periods
or for periods exceeding 20 years that a serious doubt exists. Such mortgages
cannot be executed by members of agricultural tribes except in favour of pere
sons belonging to such tribes : and thus land cannot be transferred away from
the members of agricultural tribes. It. is impossible therefore to effect a sale
to a non-agriculturist under the guise of, a long mortgage, and the Pre-emption
Act cannot be defeated. No doubt if ‘this Bill becomes law, pre-emption as
among members of agricultpral tribes may be defeated by means of a colourable
mortgage, Butit is not considered necessary to apply the pre-emption law to mort-
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gages merely to prevent this abuse, especially as the parties have a remedy in
the law as it stands. The Courts may declare’ that an alienation purporting to
be other than a sale is in effect a sale and subject to the law of pre-emption.
This remedy applies also to mortgages of village and urban property. The
Bill therefore practically maintains the existing law "and limits 'pre-emption to
sales including foreclosures.

“ In another respect also the present Bill returns to the existing law, It
was proposed to reduce the period of limitation to six months, in the interests
of all parties, But in deference to the 'opinions that the law required no
change, we have maintained the period at one year, except in cases falling under
Article 120, Schedule II of the Limitation Act, where the period is reduced from
six years to one year.

““ There are a few out of the many controversial points that have
arisen in the discussion. The Objects and Reasons and the notes on
clauses give fuller explanations of the reasons that have determined the proposals
made in the Bill,

“ With these remarks, I may be allowed to express the opinion that the
present Bill is a decided improvement on all its predecessors ; that it will effect
many improvements in the law. of pre-emption, and will secure the objects for
which the Alienation of Land Act was passed.

“1 move that the Bill now introduced be circulated for the purpose of elis
citing opinion thereon.”
The motion was put and agreed to, 33"
ADJOURNMENT, ,

The Council adjourned to 15th December 1904.

LAHORE : } S. M. ROBINSON,

The 19th November 1904.) Secretary to the Legisiative Council of the Punjab.
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. PUNJAB GOVERNMENT.
LEGISLATIVE DEPARTMENT.

Abstract-of the Proceedings of the Coineil of the Liéuténant-Governor of the
Pinjab, assembled foF the purpose of making Laws and Regulations under
the provisions of the Indian Councils Act, 1861 and 1892 (24 and 23 Vict,,
Cn? 67, 'and 55 and 56 Vict., Cap. 14).

THE Council mét 4t the Lawrence Hall; Laliore; on Thursday, the 15th
Deceniber 1904, at 11 A.M.

‘PRESENT :
His Honour Sit CHARLES MONTGOMERY RiVAZ, K.C. s 1., Lieutenant:
Governor of the Punjab, presiding.
The Hon'ble Mnyén MUHAMMAD SHAH DIN, Bar.-at-Law, /
The Hon'ble Mr. . McC. Doute, L.C.S.
The Hon'’ble Mr. . BENTON, C.1.E.
The Hon'ble Sir DAVID PARKES MASSoN, KT., C.LE.
The Hon’ble Colonel J. B. HUTCHINSON, C.S.1.
The Hon’ble M¢, ALEXANDER ANDERSON, C.L.E.
"The Hon'ble Sir LEWIS TUPPER, C.S.1,, K.C.LE,
New Member,
j?he Hon'ble Sir LEWIS TUPPER took his seat in Couricil.

PUNJAB PRE-EMPTION BILL.

THE Hon’ble Mr. ALEX. ANDERSON said :— Before moving tlie niotions
that stand in my name I would, with Your Honour's permission, ask the Council
to join me in welcoming cur Colleavue the Hon'ble Sir LEWrS TUPPER back to
his seat at the Council Table.

“I now move that the Bill to amend the law relating to pre-emption in
the Punjab which was introdaced at the last meeting of the Council, and ‘which -
is now in circulation” for the purpose of eliciting opinion thereon, ‘be referred
to a Select Committee consisting of the Hon'ble Miydn MUHAMMAD SHAH
DIN, the Hon'ble Mr. DoOUIE, the Hon’ble Kanwar Sir RANBIR SINGH, the
Hon'ble Sir LEwis TUPPER and the Mover ",

The motion was put and agreed to.

PUNJAB MINOR CANALS BILL.

The Hon'ble Mr. ALEX. ANDERSON moved that the Hon'ble Sir
LEWwis TUPPER-be re-appointed a member. of the Select Committee on the
_Minor Canals Bill,

The motion was put and agreed to.
. ADJOURNMENT.
"The Council adjourned sine die. L
LAHORE : } . H. A. B. RATTIGAN,

The 15¢h December 1904.) Seiretary to the Legisiative Council of the Panjab,

Puinjab Goveroment Press, Lahore—20-12 04265, -




PUNJAB GOVERNMENT.

LEGISLATIVE DEPARTMENT.

Abstract of ihie Preceedings of the Council of the Lieutenant-Gorernor of the
Punjab, assembled for the purpose of making Laws and Regnlations under
the provisions of the Indian Councits Act, 1861 and 1892 (24 and 25 Vict,,
Cap. 67, and 55 and 56 Vict., Cap. 14): .

THE Council met at the Council Chamber, Government House, Lahore,
on Tuesday, the 28th March 1905, at 11 A.M, .

PRESENT :

His Honour Sir CHARLES MONTGOMERY R1VAZ, K.C S.1,, Licutenant-
Governor of the Punjab, presiding. . )
The Hon'ble Miydn MUHAMYAD Stal DIN, Bar-at-Law, * !
The Hon'ble Mr. J. McC. Doutg, L.C.S.
The Hon'ble Mr. J. BENTON, C.LE.
‘The Hon'ble S:i' DaAvID PARKES MASSON, Kt.,, C'LE.
The Hon’ble Kanwar Sir RANBIR SINGH, K C.S.1.
The Hon'’ble Colonel J. B. HUTCHINSON, C.S.1.
The Hon’ble Major Réja JAt CHAND.
The Hon’ble Mr. ALEXANDER ANDERSON, C.LE.
The Hon'ble Sir LEw1s TUPPER, C.S 1., K.C.LE,
PUNJAB MINOR CANALS BILL.

The Hon’ble S1R LEwIs TUPPER presenied the Report of the. Select
Committee on the Bill to make belter provision for the control and management
of Minor Canals in the Punjab, and moved that it be .taken into consideration.
He said : =" In bringing before the Council the motions which stand in my
name, I propose in the case of each of the two Bills mentioned in the list of busi-
ness to offer, when I move that the Report of the Select Committee be taken into

i ion, such explanations as may seem necessary to supplement that
Report, and, when 1 move that the Bill as amended.be passed, such
vemarks or its history and policy as may seem appropriate on the present
occasion. i

“In the remarks of the Committee on clause 3 (i7) of the Bill itis said
that provision is made for the application of the Bill to the system of con-
trolling the irrigation from creeks of the Indus by means of dams which
obtains in the Bhakkar and Leiah Tahsils of the Mianwali District, The
reason why there is no reference to this system in Schedule I of the Bill is
that though we have been in correspondence with Captain O’Brien, the Deputy
Commissioner, we have not yet been able to devise for the purposes of the
Schedule a description of the system which shall be sufficiently explicit and
‘ot too detailed, I mention the point because it should receive eatly attention
as soon as the Bill becomes law, The irrigation from these Indus - creeks is
‘extensive and important, and the needful addition should be made to Schedule I
2s soon as a satisfactory description of the irrigation works can be framed.
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¢ Clause 6 which empowers the Collector, subject to some important restric-
tions, to construct a canal from a notified source of supply will, I hope,
encourage the sort of enterprise which many years ago gave us the Grey Canals
in the Ferozepore District and has since given us some useful local works in other
parts of the country. It will be observed that the powers of the Collector may

_ be exercised only subject to such sanction.as the Local Government' may pre- -
scribe and in accordance with rules to be made under the enactment. We

should be altogether over-sanguine if we supposed that the very remarkable skill
and capacity in devising and executing minor irrigation works for which
Colonel Grey is so well known were common gifts amongst our ' Deputy Commis-
sioners; but while we need not at all despair of the occassional occurrence of
similar aptitude, it is most necessary that works—which 1 may I think without
offence—describe as amateur irrigation works,.should not be carried out in such a
way as to produce or incur the danger of floods or water-logging or so
zs to interfere with projects thatthe Canal Department may have on' hand.
Accordingly | suggest for future consideration that the rules to be framed
with reference to clause 6 should provide that the Chief Engineer of the Irrigation
Branch of the Department Public Works shall be consulted before .sanction
};_]accorded to any minor irrigation project proposed by a Collector under the
il . °

> “T invite attention to the great simplicity with which we have dealt in the
Bill with the subject of owners and occupiers’ rates; about which it -is hardly an
exaggeration to say that volumes of revenue literature have accumulated.
Clause 29, sub-clauses (1) and (3), tead with clause 3, sub-clause (xi), dis-
tinguish charges made for canal water from canal advantage land revenue, and
enable the Local Government in the case of: irrigation works under Schedule I
to fix the rates and define the persons, deriving benefit from the water, who shall
pay them. The rates. can thus be adapted with precision to the varying
circumstances of-particular localities and works, the Local Government having
a free hand. Local officers should note that'an order of the Local Government
is necessary. In"the case of irrigation works.under Schedule II the needful
power of - regulation is taken by clause 39 (8). Where the term’ water-rate
would be a misnomer, but payments should be made for the “protection. of land
from sand or flood, rules can be framed by the Local Government to impose " a
rate under clause 74 (2).

“In contrast to the subject of owners and occupiers” rates, which is as old
as the Act of 1873; are the novel provisions which deal with -canals . situated or
which may become situated partly inside and partly outside Punjab territory.
These are the result of prol d correspond with the Bah4walpur and Sind
authorities, and | hope that we shall be found to have proposed an - adequate
solution of an extremely difficult problem. “The Bahdwalpur Canals may be
regarded as private canals inasmuch as we have no financial interest in them
and take no part in their management; and as public property inasmuch as
they belong to the Bahdwalpur State. Neither Schedule I nor Schedule 11 is in
every respect suitable tothem, though, as one of the provisions of clause 2
implies, Schedule 1 is the better suited to the case. Accordingly—vide clause 69
and the opening words of clauses 9 and 33—when any Bahdwalpur Canal is or
becomes situated partly in Punjab and partly in Bah4walpur territory the Local
Government has the whole Act at its command irrespective of the Schedules,
and is free to apply to so much of any such canal as is within Punjab
territory any of the sections of the Act that it deems suitable. This provision—
vide clause 69—was framed at a time when it was intended to limit Bahdwalpur
strictly to certain named provisions. But it was subsequently represented with
great force that the most urgent need of the State had not been met, By reason
of floods or changes in the course of the river new head works or repairs “to head
works may be most urgently required and the Bahawalpur authorities natyrally
desired freedom to act even when the new or old head works would be in British

"
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territory.  This difficulty is met by. clause 70. On the passing.of the Act the
Local Government can invite proposals from the Bah4walpur authorities as to the
canals, wholly or partly situated in *Bahdwalpur territory, in respect of which
access to head works in Punjab territory or access to Punjab - territory in order
to make new head works may, in certain contingenciés, be urgently required,
The Local Government can then publish an approved list of such canals and
can give the needful powers under clause 54—to be exercised of course in Punjab
territory—to a Punjab officer or a Bab&walpur officer or an officer of its own
lent to the Bahdwalpur State. 1 think these provisions, which have been devised to
meet the views of His Honour the Lieutenant-Governor, have been actuated by.
a liberal spirit; and | hope that the care which we have evinced for Bahawalpur
interests wiil be appreciated by the authorities of the Bahdwalpur State.

“In other respects the Report of the Select Committee is very full, and f

need not make any further remarks on the detailed provisions of the Bill.”
" The motion was put and agreed to.

The Howble Sir Lewis TUPPER moved that the Puanjab ' Minor
Canals Bill as amended be passed. He said :—* When | introduced this Bill in
December 1¢03 | referred to its history—some of it, indeed, may now be described
as, for official purposes, ancient history, seeing that it datesfrom 1881—and L
mentioned some of its chief objects, The Bill when circulated for opinions was
well received ; and though we have had the advantage of many very useful sug-
gestions for its improvement, [ am glad to say that no controversies arose.

“ The effect of these suggestions and of the work of the Committee itself
has been, I think; to draw more sharply and accurately the line between
major irrigation works—which we desire to leave under Act VIII of 1873 and 'to
the admimstration of the Canal Department—aiid minor irrigation works, the
proper- subject of the Bill. These latter works will be managed or controlled
by Deputy -Commissioners. The Bill framed by the late Colonel Wace-in 1887
was intended to altogether supersede the Canal Act. . It applied to all Punjab
Canals.  Sir James Lyall objected to its sweeping provisions and preferred a
Bill revising the Canal Act and adding chapters relating to inundation canals and
privdte canals. . Various Bills followed, but T need mention none till 1 come toa
Bill of 1900 which left the Multan, Muzaffargarh and Dera Ghazi Khan Canals
under Act VIII of 1873, but proposed to make certain additions to that enact~
ment. The Government of India objected to the amendment of Act VIILof 1873
in the Local Council inasmuch is it applies to other Provinces besides the
Punjab. In other criticisms which were made at that time the Punjab canals
were not considered geographically or with reference to the distinction between
perennial and inundation canals, but an intention was shown to qonﬁpe the
Bill to minor works in the ordinary acceptation of the term. I think it may
be taken that from the date of the letter [ refer to, wiz, September 1901, the
great groups of inundation canals under Act VIII of 1873 in the Southern

- Punjab should have been excluded from the scope of the proposed legislation.

This, however, has never till now been explicity done, Schedules being referred
to from time to time, but not filled in. - In the course of our consultations we
found it necessary to ask instructions from the Lieutenant-Governor ; and the result
of our request is noted in_our Report. The Bill will not be applied to the great

* groups of canals which I have mentioned, but this decision does not prevent the

Local Government from bringing under the Bill particular minor works .i|3 any
part of the Punjab which ‘may now be under Act VIII of 1873 and administer-
ed by the Canal Department. To works brought under the Bill' Act VIII would
cease to apply, and if in the charge of the Irrigation Department, they probably
would, on being brought under the Bill, be transerred to the charge of District
Officers. . o
“ The Bill is not a Bill to afford the Canal Department greater facilities in
the working of Act VIII of 1873. If some of the clauses of the Bill would be
useful, as | venture to think, for this purpose separate proposals to add them to
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that Act must be made hereafter.. The Billis a Deputy Cominissioner’s Bill tor
aid local officers in the management and control of the minor irrigation works
which they have hitherto controlled without legal sanction or under legal provisions
which do not altogether meet the case, or which may come into existence in con-
sequence of the stimulus_to Jocal enterprise. which I hope the favourablé pro-
visions of this measure will apply. .

“ Regarding the measurein this light-we have been at great pains to make
it as efficient fof its purpose "as our abilities would allow. We have therefore
enlarged the definition of ‘ canal’ so as to include the various kinds of petty
works which we have in view : and throughout the Bill, while we have carefully pro-’
vided that persons interested shall be heard and that local officers shall be under
the usual control of appeal and sanction, we have given Collectors all the powers
that we think they can reasonably. want to enable them to manage their
small local works efficiently ~ In this connection 1 would ask Hon’ble Mem-
bers to consider particuiarly clause 51 of the Bill which gives the Collector
power to regulate the flow of water in any river, creek or natural channel
or line of natural drainage notified in this behalf, and to remove obstructions
to such flow.. This most useful section will be inoperative till the Local
Government frames rules to give- effect to it. 1 call attention to this point
because one of the first things to be doné when the Bill has become law is to
invite proposals for rulés to be framed in accordance with clause 51 in the
case of those localities where it may be intended to invest the Collector with the
powers here proposed for him - .

‘1 will now only venture to congratulate the Council on having reached
at last the end of a very long lane ; and to express the hope that the measure
will prove useful to District Officers- and will conduce to the furtherance of local
enterprise, to the better management of minor irrigation works and to extensions
of the irrigated area which, if of no great magnitude in any one place, will, taken ~
in the aggregate, yield, it may be hoped, after some years some substantial
addition to prosperity.”

His Honour te PRESIDENT said:—* The Bill which we have been
considering is the final outcome of - deliberations and discussions which have
extended over more than 20 years, ard in the shape which it has eventually
assumed I hope it will "preve to be one of the most useful legislative
measures that our Provincial Council has dealt with since its establishment.
The detailed provisions of the enactment have been so fully explained by
the Hon’ble Member in' charge of the Bill that I need not add anything
to-his careful and lucid exposition. The main object of the Bill 'is to
provide adequate means, the present want of -which is a long felt and serious
administrative difficulty, for controlling and regulating the management of the
smaller but important irrigation works of all kinds. throughout the Punjab which
are'managed by District Officers or Local Bedies or which are owned ‘and
managed by private individuals, It is not intended to bring within the operation’
of the Bill any of the large perennial and inundation canals which are administered
by the Irrigation Department under the Northern India Canal Act of 1873, but
provision has been made in-the Bill for extending its application from time to,
time, should it be found desirable to do so, to'any minor. irrigation works which
are of the nature of those which are ordinarily managed by “the District Officer.
or a Local Body, but which, for the sake of convenience; have bzen made over to:
tne management of the Canal Officers. ‘The. only other point 1 neéd mention:
is that provision has been made in ;the Bill for adequately safeguarding: the
interests and dealing with the needs of inundation canals, especially those. of the
Bahéwalpur State, which are situate either partly or wholly outside the limits of
this Province, but whose. source of supply from the river is; or may- at- any time
by river action ¢ome to bé, within such limits.” C KRR

The motion was put and agreed to.
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The Hon'bie SiR LEwWis TUPPER presented the Report of the. Select
Committee on the Bill to amend the law refafing to Pre-emption in the Punjab,
and moved that it be taken into consideration. He said:—* This Bill
is really very ‘little changed since it left the hands of-my Hon'ble Friend
MR. ALEX. ANDERSON’S Commiztee of last summer. It may appear to,
be a good deal amended if you look merely to the proportion of passages in large .
type in the Gazette. But many of these passages are due to the single circum-
stance that my Hon'ble Friend’s Committee did- not sufficiently distinguish,
especially in the procedure sections, between. foreclosures and “sales. Fore-,
closures have now ceased in the peasant’s cases in which Revenue Officers are
most interested, so perhaps the oversight ‘was not unnatural.” We owe the
correction of this defect to the care and thought which my Hon’ble Friend
MR. SHAH DIN, one of the Select Committee, has given to this Bill.

“ After the last meeting of the Select Committee, but before they had
signed the Report, a telegram was received from the Secretary of State directing .
the omission of clause 6 (4) of the Bill as introduced, The clause provided
that a right of pre-emption shall exist in respect of urban immoveable property in
any town or sub-division of a town, when a notification has been issued by the
Local Government declaring that a right of pre-emption exists in such town or
sub-division. - We do not yet know the reasons for this omission which has, of:
course, been made as directed; but it involved also a formal alteration of clause
7 of the Bill as it then stood. The matter of Cantonment . areas, explained in
our Report, ‘is not, I think, material here, and I need not go-into it. The
rest of clause. 7. of the Bill as introduced provided just the converse of
the clause which the Secretary of State has desired us to omit, namely, that-
the right of pre-emption shall not exist within any local area other than a
Cantonment which the Local Government may by notification specify. At
my instance the Select Committee had agreed to solve a doubt and ac- -
centuate the character of clause 7 as the supplement to clause 6 (a) by em-
powering the Local Government to declare that the right of pre-emption” shall
not exist in any specified town or sub-division -cf a_town or other specified local
arca. I wished to see this addition made because it is constantly urged.as an
objection to legislation founded on custom that it stereotypes some ancient rule,
keeping it, when it has fulfilled its purpose, still mischievously alive to haunt
the statute book and harass society. In legal progress the early restrictions on
transfers of property tend to disappear ; and my own view is that it is a salutary
thing and one consistent with thé known lines of stC|aI‘advange to provide a means
of euthanisia for pre-emption in towns. My idea was, and is, that as it becomes
krown that the inhabitants of a town or sub-division of .a town either never
had or no longer desire to have rights of pre-emption, future litigation
- concerning such - rights should be precluded by a public notification. ~ But
1 am bound to say that this was not t_he expla{muon of clause 7 xyhich was
before the Secretary of State when he let it pass wn}hout comment while at the
same time condemning clause 6 (a). = The note which explains clause 7 of the
Bill as introduced says that the power given to the Local Government by this
clause is specially intended to be exercised with a view to exempt from pre-emp-
tion land which it finds to be éond fide required by private persons or companies
for industrial purposes, such as factories, or agricultural land within Municipal
limits. Under these circumstances the clause has been restored to the form it
wore when before the Secretary of State. Even so the language remains quite,
wide enough to admit of that use of the clause which I was anxious to emphasize
Under the clause as settled the Local Government is enabled to exercise ity
discretion either within the restricted lines indicated in the note on the Bjll ‘as
introduced, or with some wider scope, according to the policy, at present unknown
to us, of the Secretary of State in the matter.
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“The Bill as introduced provided in clause 8that a right of pre-emption
chall not exist in respect of any sale made within a tenancy held by any" tenant
of Government. This provision had regard in particular” to the ‘colonies, and

1 understand that it was due mainly to the feeling that in a new country like'

arcolony an old-world rule such as that of pre-emption would - be out of place;
and that although elsewhere such a rule was needed to protect. the peasantry
from expropriation, that necessity was already met by the Government Tenants
Act of 1893 which makes transfers of their rights by such tenants void unless

duly sanctioned by authority. My Hon'ble Friend MR. DOUIE, however, repre-’

sented in Select Committee that a colony—if, on his behalf, I may borrow a

phrase from a recent public address delivered in London by Sir Mackworth:

oung—a colony should be 4 miniature Punjab, and that as we have aimed-
in the colonies at the reproduction of the village and tribal setilement which:
has taken place in the Province at large, so we should also allow our settlers:

to bring with them from their old homes old custoins to which. they might be
attached. This appeared to usto be a very weighty reason for postponing

the regulation of pre-emption in the colonies until the” Colony 'Bill, which is

already before the Secretary of State, is about to be introduced.

“Clause 10 whicl exempts 2 sum deposited by a pre-emptor from attach-.

menthas beena good deal’ criticised—1I think by those who have no real sympatby
with the main object of the Bill. So far as the ‘peasantry are concerned, ] have
held from the first that the law of pre‘emption is our second line of defence
against the expropriation of the old agricultural tribes, our first line of defence
being now very surely and strongly laid in the Alienation of Land Act. Not-
withstanding the arguments from restraint of trade and the maintenance, beyond
tkeir due time, of archaic institutions, it is, I think, politically desirable to ens
courage resort to pre-emplion where the exercise of the right ‘will tend to keep

the land of 2 peasant which-is being alienated in the hands of one of his own._

tribe, It is for this reason, and because when a pre-emption suit is launched it
s the interest of all that it should be decided quickly, that clause 10 gives the
privilege of security to deposits in pre-emption suits. ~1f asked—why then do you.
apply the rule to urban pre-emption, my reply is—for the sake of simplicity ; ‘the
rule is mainly required for the vast majority, for the agricultural population ; it is
not worth while to complicate our enactment by having a different rule for towns,
even if that were desirable, which probatly itis not, for the attachmsnt of
deposits would greatly delay decisions,

“ The apparent disappearance from the Bill of any separate clause corre-
sponding to the’ provisions of the present law relatirig to chakddrs requires a
few words of explanation. { A chakddr is so called from c/ak, the wood work of
the well, and he is found in the Multan and Muzaffargarh Districts. Heisa
settler brought in, by the State in Diwédn Sdwan Mal's time, or by the original
land-owner to make a well and cultivate the land or get it cultivated.by tenants ;

and he holds it in proprietary right subject to the payment of a quit rent to the -
original land-owner:  That is to say, the chakddrs and their ‘patrons become res- -

pectively inferiorj and superior proprietors, and they have been- so treated in
the  settlement proceedings. In’ the law as it ‘stands the chakddr in
the exercise of his right of pre-emption is preferred to land-owners in the estate
having no share in the well ; this preference-is preserved to him-by the provision
now introduced in the Bill relating to inferior and "superior proprietors (clause 12
(c), the first). We thus maintain with a variation of language the existing law.
Clause 12 (2) of the Bill as'introduced was a novelty ; "and on full consideration
we have rejected it for the reasons given in our report.

. “Clause 11 of the Bill provides that no person other than a member.
of an agricultural tribe notified as such under the Alienation of Land Act

shall 'have a right of pre-emption in respect of agricqlkural land, but"the

L1
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pre-émption rights of village shop-keepers and money:lendars, of village ser-
vaits, and of tribes of ‘mixed avocations not yet notified as agricultural
tribes, suchas Brahmans and Lab4nds, and some divisions of the very mis-
cellaneous class of Sheikhs, are saved as betiveen the members of those classes
and tribes amongst themselves. This, I think, is very just and propeér, the
change * in the laiv necessary to exclude the intruder who has becomz
a'land-owner by purchase being effected ia such a way as to maintain rights which
do not threaten the expropriation of agricultural tribes. It is a remarkable thing
that whilé this Bill has been under censideration, the Chief Court has in substance
decided that the exclusion of the intcuder has already been effected by the
Alienation of Land Act which this Bill is designed to ‘supplement. In No. 15,
Purivab Record (Civil Judgments), 19c3, in‘a case where a member of an agricul-
tural tribe sold his share in a joint holding to a non-proprietor ‘of the village
belonging to the same agricultural group as the vendor, and one of thé co-sharers
in‘theland sold, who was not a member of an agricultural tribe, sued . for
re-emption, the Chief Court held that the plaintiff's right of pre-emptioii which he
ad-possessed under the Punjab Laws Act had been abrogated” by thé Punjab
Alienation of Land Act by reason of his being neither an *agriculturist’ in the
village nor a member of an agricultural tribe. ~We may, therefore, claim on this
high authority that the exclusion which the Bill very definitely makes.for econo-
mic anddg'olitical reasons is in accordance with the existing: law as judicially
declared, ’

The motion was put-and agreed to,

The Hon'ble SIR LEWIS TUPPER moved that the Pre-emption Bill as
amended be passed. He said : - When I introduced a Pre-emption Bill more
than three years-ago and when my Hon’ble Friend MR. ALEX. ANDERSON intros
duced the present Bill last November a good deal was said by him-and by myself
on the history and objects of these several measures ard by him on the relation
of the Bill before us to its various predecéssors, - Accordingly my remarks on the
present occasion can be much briefer that they must have been had it ‘béen my
duty to lay before the Council any. exhaustive account of the situation as it

exists,

“When I introduced-that Bill which I subsequently withdrew, I said that
- the policy of the Bill and of the Alienation of Land Act was one and the sams,
and that the working of that Act was one of the secrets’ of futurity. The
policy of the present Bill is still the same. On this material point we have never
wavered. The extensive changes made have relatéd to the manner in which
that policy shall be enforced. But at the time when I introducéd my Bill the
Alienation of Land Act had not yet been in force for a whole year. The secret of
its working has been' disclaseéd more quickly than lanticipated. Ido not hesitate
to say that from the point of view of those who approve its policy it has been a
great success. It has not.widely depreciated the price of land, if indzed it has
by this time depreciated it at all. It has not unduly limited credit or freédeni
of sale, though it has prevented extravagance. It has not increased, it has.
perhaps on the whole diminished, the burden of official work; “and it has stopped
the expropriation of the lands of agricultural tribes which" was its great objet.
Now that the working of the Alienation of Land Act is assured, I can .I'ree.ly
confess that persistence in our original intention of confining the jucisdiction in
rural Pre?enn tion . cases' to the Revenue Courts no longer appears to’ :me
essential to the maintenance of our policy.

“1 was not in the Punjab whei the first Tenancy Act was passed in 1863,
but the echoes of the controversy over that méasure had not yét died out when
I'joined the Pynjab Commission threz years later and [ have often pored
over-the pages of the Blue Book then produced. [ think T may safely say that

[ from that time to this no official controversy has been known in the Punjab which
has reached the lieiglit of the controversy whici has occurred in ‘respect of this
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Bill. My original Bill and the draft prepared by the Select Committee on
that Bill have both sunk in the storm. A new craft has been built on
lines ably laid by the Committee over which my Hon'ble Friend MR. ALEX,
ANDERSON presided last summer. The business was done when [ was on leave,
and I can claim none of the credit. That belongs to my Hon’ble Friend and the
officers who were associated with him, namely, Mr. S. M. Robinson, Mr. Fenton,
Major Beadon, Diwan Narendra N4th and Mr. Maclagan, who was Secretary to
the Committee. I wish to say that I entirely concur in the view of my Hon'ble’
Friend that this Bill is a great improvement on all of its predecessors —alike, |
would add, in substance and in simplicity., This draft has so far weathered the
storm ; it was well received by official critics both in"the Judicial and in the
Revenue Departments’; and I hope before we rise to-day we shall see it safe into~
port. One flag it flies has cheered me very particularly. Clause 27 provides for -
the transmission of pre-emption decrees in the great majority of cases to the
Deputy Commissioner, and enables him to apply for revision if he considers that
the decision of the Court of first instance is contrary to the provisions of the
Alienation of Land Act. This affords a great security that the policy of the Act, - .
so far as it is adequately expressed in the law, will not be overridden by the
errors of subordinate Courts; and I regard this novel and able clause with much’
approbation. . .

“ The greatest heat of controversy has c'ung to this question of jurisdiction,
and this solution, in contrast to a former compromise. which, as my How'ble
Friend said, pleased no body, has been very generally accepted. I hope and
think it will work well.

“ Of the much more important substantive provisions of the Biil relating to .
pre-emption in the case of agricultural land, I need only say that I believe them
to be in entire accord with the policy of the Alienation’ of Land Act—a policy
which, as [ have somewhere said before, requires a good many convergent
and consistent measures of a subsidiary kind to confirm its successful issue.

“ Although our craft may have weathered the official storm, it has before
it the perils of the long voyage of its operation.” To some it may possibly seem
the unit of a squadron that is inimical to all the world. . I myself believe that it is.
so framed and adjusted as to be under satisfactory and sufficient control ; that it
will ride safely amid such bombardment of hostile criticism as may still await
it; and that it will do credit to its authors, of whom only one, namely, my Hon’ble
Friend MR. ALEX. ANDERSON, has beena member of our Committee, " :

His Honour the PRESIDENT said :~~* The Bill now before us is, like the
other measure which we have passed to-day into law, the product of prolonged
discussions and most careful deliberations, and in its present final form every
endeavour has been made, so faras was possible consistently with maintaining the
main principle of the Bill, to meet the objections which were raised against
several of the provisions of the original Pre-emption Bill which was introduced in
this Council three years ago but subsequently withdrawn, and also against some of
the proposed amendments of that Bill by the Select Committee which considered
it.  The main principle of this Bill is that it is intended to be a'complement of
the Land Alienation Act, and whereas the chief object of the Alienation Act: is
to prevent agricultural land passin% permanently out of the hands' of the old
established agricultural classes of this Province, that of the Pre-emption Bill
is to afford facilities for preserving the possession of such land, when_a member
.of an agricultural tribe desires .to sell, within the family or tribe to which the
vendor belongs, and when a member of a non-agricultural tribe sells fand which he
happens to have acquired, to provide a means of its ordinarily reverting to the
possession of some member of an agricultural tribe. The opportunit{! has at the
same time been taken to simplify and make more precise the present law of pre-
emption in regard to urban immoveable property, but in the main the Bill we are
considering is a highly important measure of agrarian legislation which is intended
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to supplement the aims and objects of the Land Alicnation Act, and T trust that
it will tend to erhance the striking success which, as far as present indications
show, is attending the working of that Act.

“ I 'think we may with good reasen congratulate oursclves in having added
to our provincial statute book during our present legislative session two such
impoga'nt and valuable enactments as the Minor Canals Bill and the Pre-emp-
tion Bill.” T

The motion was put and agreed to.

ADJOURNMENT,
The Council adjourned sine die.

LAHORE : } H. A. B. RATTIGAN,

The 28th March 1905. Secretary, Legisiative Council, Punsab,

Punjsb Governwsent Press, Laliore—134.05-311,
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PUNJAB GOVERNMENT.
LEGISLATIVE DEPARTMENT.

Abstract of the Proceedings of the Council of the Lieutenaut-Governor of the
Punjab, assembled for the jmcrfase of making Laws and Regulations under
the provisions of the Indian Councils Act, 1861 and 1892 (24 and 25 Vict.,
Cap. 67, and 55 and 56 Vict., Cap. 14), -

THE Council met at Barnes Court, Simla, on Saturday, the 29th of July
1905, at 11 AM. B .

PRESENT :

His Honour Sir DENZIL CHARLES JELF IBBETSON, K.C.S.I, Officiating )
Lieutentant-Governor of the Punjab, Presiding.

The Hon'ble MiyAn MUHAMMAD SHAH DIN, Barrister-at-Law.

The Hon'ble Mr. J. McC. Doutg, I.C.S.

The Hon’ble Kanw4r Sir RANBIR élNGH, K.CST. .

The Hon'ble Mr. T. GORDON WALKER, C.S.I., I.C.S.

New Member.

The Hon'ble Mr, T. GORDON WALKER took his seat in Council.
PUNJAB LAND PRESERVATION (CHOS) ACT AMENDMENT BILL,

. The Hon’ble MR. GORDON WALKER moved for leave to introduce a Bill
to amend Punjab Act II of 1900, the Punjab Land Preservation (Chos) Act.
He said : —“ The Bill which [ now desire to ask leave of the Council to introduce
is one of very small dimensions, but it affects to a very appreciable degree the
working of a'measure of considerable, though local, importance. I will briefly
explain the circumstances which have brought to light the necessity of the
amendment,

“The Punjab Land Preservation (Chos) Act, 1900, is a very useful
measure of limited local extent, which has for its object the protection, princi-

* pally by reboisement or by the prevention of further deboisement, of the villages

adjoining the Siwalik Range from the ravages of’hill torrents known locally “as
chos, Sections 3 to 5 of the Act, which are the only portions that we are now
concerned with, provide for this object in the following manner. Section 3
gives the Local Government the power of applying by notification the provisions
of the Act to areas specified in the notification. Section 4 gives the Local
Government the power to regulate, restrict or prohibit by general or special order,
within the areas so notified, certain acts, such as the clearing or breaking up of
new, land, the herding of sheep and goats. ~ Clause (¢) of this section in parti-
cular gives power to prohibit the cutting of timber or the removal, &c., of ‘any
forest produce other than grass save for bond fide domestic or agricultural
purposes’ By Section 5 further powers are given to take action by special

.order of a still more restrictive nature, in respect of sclected villages comprised

within the areas notified under Section 3. Such action may extend to the
restriction or prohibition of existing cultivation, of the pasturing of cattle
generally, other than sheep or goats, and in particular of the removal of forest
produce ¢ven for bond fide domestic or agricultural purposes.




* By Punjab Government Notification No. 643, dated r2th December
“39032, the provisions of the Act were exténdedto the areas in the Hoshiarpur
District specified in the: schedule: to that notification, and by Notification
.No. 644 of the same date action was taken-under Section 4 of the Act in respect-
of the areas specified in the notificationi urider Section 3 (with certain excep-
tions), the acts specified in clauses () to'(e) of Section 4 being prohibited,..
“That was thé only immediate action taken under the provisions of the Act.

- * Two years later (1904) p’ro%:os;]s were put forward for taking the further-
action contemplated by Section 5 of the Act in certain selected villages situated:
in'the perimeters of two of the most- destructive ¢ckos. In attempting to draft a
notification under that section in order to give effect to. these proposals, the
defect which it is now proposed to remedy came to light for the first timé. It is-
mot necessary that I should trouble the Council with the details of the!proposals;
because we are not in_any way concerned with their merits. It is sufficient to

* say that it was essential fo obtain complete control over. the very limited area
involved, the proprietors being fully compensated for the interference with their
ights.  The only peint with which we are now concerned is that it was discover--
ed that, while we could, by notification under.the Act as it stands, prohibit under
Section 5 amongst other acts the collection or removal of grass for bond fide
domestic or agricullural purposes, we-could not interfere with collection or remo-
val for sale the only other imaginable purpose for which it could be taken. This
on the face of itis an anomalous result, being exactly the opposite of what one
would have expected, for it would have been reasonable to allow removal of
grass for domestic or agricultural purposes .and to prohibit removal for sale,
A notification has actually issued inthe terins permitted by the Act; but it
is self-evident that the prohibition of the' removal of grass can: have little effect
unless we can prevent such removal. for sale as well as for domestic or agricultu--
al purposes. . .

“ No satisfactory explanation of the mistake in the wording of the Act—
for it is nothing more—can be. discovered. The original draft of the section (3)
as suggested by the Government of‘India provided for the prohibition of the
removal of forest produce ~(including grass) ‘ for any purpose’ ; and in the draft
Bill'prepared by the Legal Rememtrancer the clause took this form., But in
he Bill as introduced in the Legislative Council,"and thereafter reported to the
Government of India, the clause was worded as it now stands. The Select
Committee reported that it had made a few unimportant verbal alterations. It
can only be conjeclured that, in firially drafting clause () of Section 5, the fact
was lost sight of that grass liad been specifically excepted’ from the cperation
of clause (c) of Section 4, and that it was necessary to’dealt with it génerally and
not merely with regard to domestic and agricultural purposes, It is ndiv_ pro-
posed to Tulfil the criginal intention of the framers of the measure by giving
power to prohibit under Sectio n 5 the removal of grass for any purpose even
domestic or agricultural. .

“1 may add that the Bill has been taken at Simla because the matter is of
some urgency as will be apparent from the above remarks. In the -absence of
the full powers of restriction harm may be done in a few days which it would.
take years to remedy.

“The Bill with Statement of Objects and Reasons has been published in
the Punjab Gaselte of July 6th, 1905, and has been circulatéd to Hon'ble Mem-
bers. No criticisms have been received. As the Bill is entirely non-contentious,
and has for its object ‘the removal of a palpable omission due to' mistake, I
will, if leave is given to introduce it, propose at the next meeting of the Council
that the Bill be taken into consideration and be passed.

“ With these explanatory remarks I now ask leave to introduce the Bill.”

The motion was put and agreed to.
The Hon'ble MR, GORDON WALKER introduced the Bill.
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PUNJAB TENANCY ACT, 887, AMENDMENT BILL.

The Hon'ble MR, GORDON WALKER moved for leave to introduce .
Bill to amend certain provisions of thé Punjab. Tenancy Act, 1887.  He said :—
*““The Bill which I will now méve for leave (o introduce is oné to amend-
Séction 3o of the Punjdb Teéiaricy Act (XVI of 1887). I will, as briefly as
possible, explain the  circumstaiices under which the necessity for. the proposed

Jegislation has arisen.

“ Sub-section (7) of Section 30 provides that when ‘ land révenue payable
in respect of any land is remitted or suspended a Revenue Officer may by order
gemit or suspend the payment of the rent of that land’ proportionately to the
amount of remission or “suspension. Sub-section (5) provides that ‘if the
Tandloid collects any rent of which the payment has been remitted,  or, before
the expiration of the period of suspension, collects any rent of which the
payment has been suspended, the whole of the land revenue remitted or
suspended in his favour shall become immediately payable by him.’

“ The object of these provisions was, generally, to insure that the benefits
«of the relief granted in times of failure of harvests should reach those primarily
-entitled to them where the landowner is not himself the cultivator, .., the
tenants. Experience has, however, shown that the section as it stands is not

+ efficient for. producing the desired results, Two prominent defects may be -

speially noticed.

{“Unless the Revenue Officer passes a specific order under sub-section (i)
the omission to do so has the result of depriving the tenant of the benefit of the
relief, although the landowner gets it. Wheré suspensions ot remissions havé to
be made on a large scale, as is unforturiatély the case frequently in the south-east
portion of the Province, such an omission has occurred and is not unlikely to
‘occur again. Again it has been found that rich landlords with occupancy tenants
ander them are only too glad'to pay up the revenue démand, even in seasons of
failure; because of the Hold that this gives them over the tenints, for, unless the
tenant pays up what is due from him s rent, he runs the risk of losing his
occupancy. rights.  The penalty provided by sub-section (5) with a view to
déterring the landlord is in such cases of no effect.

. “ The qtiestion of the adequacy of the present tenancy, law of the Punjab
for securing to tenants a share of the concessions obtained by their landlords,
under the rules for the suspension and remission of land revenue, has been
receiving *a good deal of attention in connection with the general inquiry with
zegard to the system under which this form of relief is afforded to landowners
in bad seasons, -

‘““ The present law, it will be observed, makes no distinction between
different classes of tenants; and the necessity for such discrimination with
teference to (1) whether the tenants have or have not occupancy rights and
{2) whether they pay in cash or in kind was brought to ‘notice in examining it
for the above purpose. The case of occupany tenants paying cash rents which
are either of fixed amount or bear a fixed proportion to the revenue demand is
simple enough.  But as regards; tenants paying rents in kind the matter is much
more complicated,

“1It was pointed out that a Revenue Officer might direct the suspension
or remission of rent, even if taken in kind-in the form of a definite share of the
produce, with the result of conceding to the tenant more favourable terms than
1o the landlord, If for example the tenant’s crop in such a case were a complete
Failure, the landlord would. receive nothing from him, and for that reason would
be entitled to have the revenue demand suspended or remitted ; but as the tenant
‘had given nothing, there would be no_reason for extending the relief to him..
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Again, in the case of a partial failure of the crop and consequent suspension or
remission of a portion of the demand on the landlord, the amount g( revenue
realized would represent only what the landlor

dought to pay out of the sh:
of the produce that he had received, and there would bepng reason for ex:e::ﬁ
ing the relief to the tenant. ~The- provisions should not, therefore, be applicable

to_rents which "are a definite share of the produce, and in the Bill now to be -
submitted to the Coum;xl suspensions and remissions have héen limited to
tenants paying (1) rent in kind of which the amount is fixed and (2) cash rents,~

‘* As regards occupancy tenants, cases of a landlord being allowed a sus-’
pension or © issi n in which an pancy tenant holding under him should not
be allowed to participate are so very rare that it has been considered preferable
that the law should provide automatically for the relief of occupancy tenants
instead of, as at present, requiring the Revenue Officer to pass an order to this
effect. 1t is obviously better that the special order of the Revenue Officer
should be required only in the very exceptional cases where telief to the landlord
does not carry with it corresponding relief to the tenant, )

“ The case of fenants-at-will paying cash rents (or a fixed amount of pro-
duce) presents considerable difficulties, The ordinary form of relief to a
landlord in a season of failure is suspension of the land revenue demand on him,
and the amount so suspended is as a rule realized in subsequent harvests. But ié
reli~f is immediately extended to a tenant-at-will in this form it would be extreme-
ly difficult for the 1andlqrd to realize rent from him when the revenue had to
be paid. The tenant might have gone out of reach, and there are other obvious
difficulties in the way of the landlord who seeks to realize his share:of the
demand from one who has been his tenant but is so no longer. It is proposed
in cases of this class to leave it to the discretion of the Revenue Officer to
determine in each instance, and with reference to the special circumstanees of the
tenancy, whether the tenant should participate in the relief, this being the only
possible solution of the difficulty that has suggested itself. At the same time
it is clearly right that when a suspension of land revenue is ultimately converted
into a remission, the tenant-at-will who, notwithstanding the suspension, has paid.
his rent, skould get the benefit of the relief. .

“ To resume what is said above it is proposed (1) to exclude altogether
from the operation of the section tenants paying rent in the form of a -definite
share of the produce ; (2) to give automatic effect as regards occupancy tenants
paying in cash or a fixed amount of produce to orders of suspension and remis-
sion, unless the Revenue Officer otherwise expressly orders (proviso to clause 3
sub-clause (1), of the Bill); (3) in other cases to leave it to the discretion of the:
Revenue Officer to pass an order carrying on the benefit of the suspension or
remission to the tenant (clause 3, sub-clause (1)).

“It remains to notice the proposed amendment of sub-section (5) of
Section 30 (clause 4 of the Bill) ; and on this point it is sufficient to .refer to the
Statement of Objects and Reagons. In its present form the penalty imposed
on a landlord who ¢ collects any renit of which the payment has been remitted,
or before the expiration of the period of suspension collects any rent of which
the payment has been suspended,’ would, if enforced, have the undesirable effect
of leaving the landlord free to realize the whole of the rent payable for his
entire estale. That is the only possible interprelation of the sub’section as it
now stands. Itis therefore proposed (a) to give the Revenue Officer the power
of dealing with the landlord under such circumstances in ‘restect of the single
tenancy concerned, (4) to provide that a fine may be imposed on the “offending
landlord up to a maximum of double the rent collected, and (¢) to provide that
the rent collected may be refunded to the tenant out of the proceeds of the
fine so imposed. At the same time it has been’ thought advisable to exclude
from the effect of these provisions cases in which the rent’ has been voluntarily
paid.
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) " Further, it is proposed to provide by a new sub-section (clause 3 of the
Bill) for the recovery of fines so imposed by summary process as arrears of land -
revenue,

“ With these remarks I-would ask for leave to introduce the Bill.”
The motion was put and agreed to. . :
The Hon’ble MR, GORDON WALKER introduced the Bill,

The Hon’ble MR. GORDON WALKER moved that the Bill, together with
the-Statement of Objects and Reasons relating thereto, be published in the
Gazette and circulated for the purpose of eliciting opinion thereon, and said—* [
would explain that it is not the intention to proceed further with the Bill until
the Counsil meets in Lahore.”

N e

The.Hon’ble MR, DOUIE said :—* I should like, Sir, with your permission
to,add a few words to the remarks miade by my Hon'ble Friend. There can be no
doubt that the provisions of the Bill are much better than those which they will
replace. The power to interfere between tenants-at-will ang their landlords where
the custom is to divide the crop, that is to say, on two-thirds of the land in the
Province cultivated by tenants-at-will, is taken away. Probably the provision of
the existing law which made such interference possible has been a dead-letter, but
opportunities for foolishness should not remain on the statute book. I hope when
the new section comes to- be worked it will be remembered that cash rents are
often pitched low becauseit is the custom that they shall be paid in full sooner or
later, that meddling is useless where, as often happens here, the landlords want
tenants more than the tenants want land, and that it is likely to be futile, if not

. mischievous, where the contrary prevails. It is obvious that this must be so.

A landlord with the power of ejectment can.always hold over the head of a
tenant eager to retain his holding a sword of which no one has proposed to
deprive him.”

The motion was put and agreed to.
. ADJOURNMENT.
The Council adjourned to 5th August 1905.

SIMLA: S.'M. ROBINSON,
+ The 29th Fuly 1905, - ' Secretary, Legisiative Council,
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PUNJAB GOVERNMENT.
LEGISLATIVE DEPARTMENT. '
Abstract of the Proceedings of the Council of the Licutenant-Governsr of the
" Punjab, assembled for the purpose of making Laws and Reguldtions under
the provisions of the Indian Cotncits Act, 1861 and 1892 (24 and 25 Vict,
Cap. 67, and 55 and 56 Vict., Cap. 14).

THE Council met at Barnes Court, Simla, on Saturday, the §th August
1905, at 11 A.M.

PRESENT :

His Honour Sir DENZIL. CHARLES JELF. IBBETSON, K.C.S.L,
Offg. Lieutenant-Governor of the Punjab, presiding.

"The Hon’ble Mr. J. Mc.C. Doutg, 1.C.S.
The Hon’ble Mr. J. BENTON, C.LE,
The Hon'ble-Mr. T. GorDON WALKER, C.51, 1.C.S.
PUNJAB LAND PRESERVAT;R‘I\{ (CHOS) ACT AMENDMENT

The Hon’ble Mr. GORDON WALKER said: “[ now move that the
Bill to amend Punjab Act [l of igoo, the Punjab. Land Preservation (Chos)
Act, which was introduced at the last meeting of the Council on the agth July,
be taken into consideration,”

The motion was put and agreed to.

The Hon’ble Mr. GORDON WALKER moved that the Bill to amend the
Punjab Land Preservation /Chos) Act of 1900 be passed. He said:—% In
asking leave to introduce this Bill at the last meeting of the Council I explained
very filly the necessity for the proposed legislation. The -object of the
ameading Bill is to remove an omission due to oversight in drafting the Bill"
which was passed as the Punjab Land Preservation (Chos) Act. The defect
which has been discovered in Section 5 of the Act detracts in a very appreciable
‘degree and in 4 manner not contemplated by the framers of the Act from the
efficiency of the measures which can be taken under that section. The intention
undoubtedly was to give full powers for taking the necessary steps to ‘promote,
in the limited areas to which the provisions of the section would be applied, the
growth of grass and other natural produce, this being a primary and essential
measure of preservation from the action of the Ckss. The object in view
could only ke attained by prohibiting the removal, for any purpose of such
natural produce, but, as already explained, the wording of the section has janded
us” in the anomalous position that we can in the case of grass prohibit
such removal only where the grass is taken for fond fide domestic or ‘agricultural
‘purposes. " )

*“As explained at the last meeting, the Bill is entirely non-contentious,
having for its object merely the correction of what is admitted to be a mistake.
So far as | am aware, the Bill 'has not been, and will not in this Council be,
subjected to any criticism. It is of importance that the mistake should be

. corrected as quickly as possible, for, until this is done, the protective measures
which are being taken in the Hoshidrpur District will of necessify be incomplete
ina very material respect. The Notification which has been issued under
Section 5 in respect of the area to be ex; erimented on in that district prohibits
the removal of grass for bond fide domestic or agricultural purposes only,. there
being no power to prohibit removal for any other purpose. Lhe matter being
for these reasons of considerable urgency, [ now move that the Bill be passed. ”

‘The motion was put and agreed to. .
ADJOURNMERNT. E
The Council adjourned s:rie die. .
SIMLA: S. M. ROBINSON,

" The 5th Augnst 1005,




PUNjAB GOVERNMENT.
LEGISLATIVE DEPARTMENT.

Abstract of the Proceedings of the Council of the Lieutenant-Governor of the
Pungab, assembled for the purpose of making Laws and Regnlations under
the provisions of the Indian Councils Act, 1861 and 1892 (24 and 25 Vict.,
Cap. 67, and 35 and 56 Vict., Cap. 14). .

T Council met at the Council Chamber, Government House, Lahore,
on Saturday, the 23rd December 1905, at 11 A.M. :

PRESENT :

His Honour Sir CHARLES MONTGOMERY.RIVAZ, K.C.S.L, Lieute~
" nant-Governor of the Punjab, presiding.

The Hon'ble Major R4ja Ja1 CHAND of Lambagraon.
The How'ble Mr. T. GORDON ‘WALKER, C.S.I, L.C.S.
The Hon'ble Sir LEwis TuppeR, K.C.LE,, C.S.I,, 1.C.S.
The Hon'ble Mr. J. McC. Doutg, L.C.S. .
The Hon'ble Miydn MUHAMMAD SHAH DIN, Barrister-at-Law. /
Hon'ble Mr. S. FINNEY, C.LE.,
New Members.

The Hon'ble Sir LEwis TUPPER, the Hon’ble Mr. DoUIE, the Hon'ble
Mr. SHAH DIN, and the Hon’ble Mr. FINNEY took their seatsin Council.

PUNJAB MOTOR VEHICLES BILL.

The Hon’ble Sir LEwis TUPPER moved for leave to introduce a Bill to
regulate the use of Motor Vehicles in the Punjab. He said:—"“I beg to ask
Jeave to introduce a Bill to regulate the use of Motor Vehicles in the Punjab. The
Bill follows in all material respects the provisions of the Bombay Motor Vehicles
Act (Bombay Act II of 1904) and of the Motor Cars Act, 1rgo3 (3 Ed. VII,
Cap. 36). It was submitted to the Government of India so long ago as February
last ; and it had already been then for some time obvious that legislation on the
subject was required. ~ At the time of the visit of Their Royal Highnesses the
Prince and Princess of Wales to Lahore we have had recent and ample proof
that the use of motor vehicles is becoming frequent in this Province. The Bill
provides for the grant of licenses to drive motor vehicles, and penalises driving
without a license and reckless or negligent driving or driving at dangerous speed.
It imposes on the driver the duty to stop in case of any accident to persons not
in the car or to horses or other vehicles, Ample powers are conferred on the
Local Government to frame the necessary rules as to rate of speed, the roads
and hours for motor traffic, the use of horns or bells, and other similar matters,
The provisions generally are of a simple and useful character, and 1 do not think
that any contentious matter is involved.”

The motion was put and agreed to.
‘The Hon'ble Sik Lawis TUPPER introduced the Bill.




The Hon'ble Stk LEWis TUPPER moved that the Bill be referred to a
Select Comnmittee consisting of the Hon'ble S1R DAVID MASSON, the Hon'ble
MR. FINNEY and the Mover.

The motion was put and agreed to.

PUNJAB TENANCY ACT, 1887, AMENDMENT BILL.

The Hon’ble MR. GORDON WALKER said : —* At a meeting of the Coun-
cil held at Simla on 29th July 1905 I had the honour of introducing this Bill.
In ‘doing <o 1 explained fully the necessity for the proposed legislation and the
scope of the measure. The motion that the Bill with the Statement. of Objects
and Reasons be published in the Gazette and circulated for the purpese of elicit-
.ing opinion thereon was put-and agreed to. It is unnecessary at the present Gl
stage that I should say anything further with regard to the Bill. The motion
which stands against my name in the list of Agenda for to-day’s meeting is the
formal one, that the Bill be now referred to a Select Committee consisting of
.the Hon’ble MR, DoOUIE, the ‘Hon’ble MR. SHAH DIN and myself. I have
now the honour of putting that motion.” :

sl

The motion was put and agreed to. .
- . . © ADJOURNMENT.
THE Courcil adjourned sine die.

LAHORE : } . S. M, RCBINSON,

The 23vd December igos. Secretary, Legislative Councit, Punjab.

Puujab Gorernment Press, Lahoze—3-1-06 262,




PunJAB GOVERNMENT.

LEGISLATIVE DEPARTMENT.

Abstract of the Procecdings of the Council of the Licutenant-Governor of the
Punjab, assembled for the purpose of making Laws and Regulations under
the provisions of the Indian Councils Act, 1861 and 1802 (24 a+d 35 Vict,,
Cap. 67, and 35 and 56 Vict,, Cap. 14).

THE Council met at the Council Chamber, Government I-Iouse; Lahore,

-on Thursday, the 25th October 1906, at 11 A.M.

PRESENT :
His Honour Sir CHARLES MONTGOMERY RivaAz, K.C.S.I, Lieuten-
ant-Governor of the Punjab, gresiding.
The Hon'ble Mr. T. GORDON WALKER, C.S.I,, L.C.S.
The Hon’ble Mr. J. McC. Doutg, CS.I., 1.C.S.
The Hon'ble Sir DAviD Masson, C.LE, K.

The Hor'ble Miy4n MuHAMMAD SHAH DiN, Khin Bahddur, /
Barrister-at-Law.

The Hon’ble Sardér PARTAP SINGH, AHLUWALIA.

The Hon'ble Thékur MAHAN CHAND.

The Hon'ble Malik UMAR HAYAT KHAN, TiwaNA, C.1LE.
‘The Hon'ble Mr. E. D. MACLAGAN, M.A,, L.CS.

New Members.

The Hon'ble Sard4r PARTAP SINGH, the Hon'ble Thikur MAHAN

CHAND, the Hon’ble Malk UMAR HAVAT KHAN, and the
Hon’ble Mr. MACLAGAN took their seats in Council.
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PUNJAB TENANCY ACT, 1887, AMENDMENT BILL.

The Hon’ble Mr. GORDON WALKER presented the Report of the Select
Committee on the Bill to amend certsin provisions of the Punjab Tenancy Act,
1887. He said :—* This Bill was introduced at a meeting of the Legislative
Council held on 2gth July 1905, and I then explained very fully the necessity
and the objects of the proposed legislation. The motion then agreed to was that
the Bill together with the Statement of Objects and Reasons be published in
the Gazette and circulated for the purpose of eliciting opinions.

““ At a meeting of the Council held on'23rd December 1903, a motion was

reed to that the Bill be referred to a Select Committee consisting of the-

on’ble Mr. DOUIE, the Hon’ble Mr. SHAH DIN and myself.

“The Select Commiltee, after czreful consideration of the opinions express-
ed, agreed to the report which I have now the honour to present. The report
is dated 25th April 1906, and this is the first meeting of the Council since that
date.

“It is quite unnecessary that I should again explain in detail the defects in
the present Act which the Bill is intended to remove. There was a general con-
sensus of opinion in favour of the substance of the proposed amendments which
were the result of a discussion extending over several years. The Bill introduces
no new principle of importance, its object being to remove certain defects in that
part of the machinery of the Act which is intended to give effect to the accepted’
principle that, where Government suspends or remits land revenue, the benefit of
the relief should reach the tenant.

“ The Bill has been well received. Certain criticisms of detail have been-
made, and these have been considered by the Select Committee with the result
that the draft has been altered in ane or two places.

“In clause 4 of the original draft it was provided that action should betaken
against a landlord only if the payment of rent by the tenant had not been
“voluntarily made.” It was rightly objected that these words were likely to
give rise to undesirable contentior, and the Committee have decided that “they
should be omitted. They are unnecessary because the power of recovery from
the landlord is discretional in any case.

“ As explained in the report, the Committee have felt that there was a
possible source of danger in the provision for imposing on a landlord a fine in
addition to the recovery of the rent which he had improperly collected. But the
principle of imposing such a penalty has been accepted by Government. The
original draft provided for the levy of the rent as well as the penalty in the form of
a fine, and it has been thought better to separate them. Clause 4, as altered,
provides for the recovery from the landlord of the rent improperly realized from
the tenant, and also of a further sum, by way of penalty, not exceeding the
amount of the rent. The order of recovery in both cases is left to the discre-
tion of the Revenue Officer ; but under the clause as now framed he would pro-
bably have to consider separately whether it was advisable in the interests of the
tenant to abstain from imposing a penalty. ”

The Hon’ble Mr. GORDON WALKER moved that the report be taken into
consideration.

The motion was put and agreed to. -

The Hon’ble Mr. GORDON WALKER moved that the Bill as amended by
the Select Committee be passed.

The motion was put and agreed to.
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PUNJAB MOTOR VEHICLES BILL.

His Honour the President moved that the Hon’ble Mr. GORDON
WALKER be appointed to the Select Committee on the Motor Vehicles Bill in
place of the Hon'ble Sir Lew1s TUPPER. '

The motion was put and agreed to.
PUNJAB DISTRICT BOARDS ACT AMENDMENT BILL.

The Hon’ble Mr. J. McC. DOUIE moved for leave to introduce a Bill
to amend the Punjab District Boards Act, 1883. He said :—“As there is
other important business to be dzalt with to-day, it will be convenient to
the Council that my remarks in introducing the Bill for the amendment of the
Punjab District. Boards Act XX of 1883 should be brief. Itis the. easier to
make them so because Bills for the reduction of taxation are not unpopular
measures and becausc the present Bill as a matter of fact merely registers an
accomplished fact.

‘1 do not propose to trouble the Council with the early history of cesses
in the Punjab. Suffice it to say that Act XX of 1871 authorized the levy as a

- surcharge on the land rcvenue of a local rate calculated at 6% per cent. on its

amount in addition to 2% per cent. previously realized in most districts for the
extension of roads, schools, and rural post offices. The occurrence of severe
famines in different parts of India in 1874 and 1877-78 led to the principle
being laid down that ‘ the periodical occurrence of famine ought to enter into
the calculations of the Government of India when making provision for its
ordinary wants from year to year,” To provide the funds required the local
rate was raised by Act V of 1858 from Rs. 6-4-0 to Rs. 8-5-4 per cent. on the
land revenue. The addition made to the local rate, sometimes described as
‘the famine cess,’ wasnot put at the disposal of the district boards, but
became part of the provincial revenues. Five years later the new local rate and
the three petty cesses were amalgamated by the Act which it -is now proposed
to amend. For i sake the maxi charge that could be imposed
was fixed at 12} per ceat. or 1 anna in the rupee of ‘land revenue. Buc there
was nointention of making any general addition to the actual burden of taxation.
Almost everywhere in the Punjab the local rate was, therefore, till last April

levied at therate of Rs. 10-6-8 per cent. of the land revenue. Under the gth

section of the Act four-fifths of the local rate was at the disposal of the district
boards, and the remainder was carried to the credit of the Local Government.

“In 1go5 the Government of India found its financial position so favour-
able that it was able not only to reduce the salt tax, but to remit the addition
of Rs. 2-1-4 per cent. made to the local rate in 1878. The remission has been
carried into effect in the Punjab from 1st April last, and at the same time the
patwar cess was abolished. The lightening of the load of taxation is most
beneficial when the burden is taken off the shoulders of large numbers of
persons in humble circumstances. Judged by that test, the reduction of the local
rate and the removal of the patwar cess have” been a great boon to a province
like the Punjab, where the bulk of the landowners consists of peasant proprietors.
These men and the Crown tenants in the new Canal Colonies, to whom the
relief is also immediate and direct, number, [ believe, three million souls. And
to these must be added a considerable body of occupancy tenants. It seems not
extravagant to suppose that these people and their families include two-thirds
of the 20 million persons of whom the population of the Punjab consists. The
relief given has been not only widespread, but also far from insignificant in
amount. In the case of the local rate it probably amounts to between 6 and 7
lakhs, and in the case of the patwar cess to quite 15 lakhs, of rupees.

“The Bill is a very short one. The maximum charge for local rate, fixed

by section 5 of Act XX of 1883 at one anna per rupee of annual value, t.e,
2 annas per rupee or Rs. 12-8-0 per cent. on the land revenue, is lowered to o
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pies per rupee of annual value or Rs, 10-6-8 per cent. on the land revenue.
As I'have already pointed out, the tax before last April was in the greater part
of the Punjab levied at what is still the legal maximum. But I need hardly say
that there is ro intention whatever to deprive any district of the full benefit of
the remission which the Government of India has fortunately been able to give,
and notification No. 87, dated 2nd April 1906, has lowered the rate, whatever its
previous amount, by Rs, 2:1-4 per cent. on the land revenue everywhere,
Henceforth the whole of the local rate with one trifling exception will be at the
disposal of the district boards. No part of it will be an asset of the provincial
revenues, but the Local Government will, as at present, have the power to direct
that the rate levied within the limits of icipalities and shall be
credited to municipal or cantonment funds, A small amendment has been
insert?’d to make the proviso conferring this power also applicable to notified
areas. .

The motion was put and agreed to,

The Hon'ble Mr, DOUIE introduced the Bill, .

The Hon'ble Mr. DOUIE moved that the Bill he taken into consideration
and passed. He said:—*1 beg to move that the Bill which I have just intro-
duced be at once taken into consideration and passed. - Thisis a course to which,
1 think, no objection will be taken in view of the nature of the measure and'the
simplicity of its provisions, ”

The motion was put and agreed to.

PUNJAB ALIENATION OF LAND ACT AMENDMENT BILL.

The Hon'ble: Mr. GORDON WALKER moved for leave to introduce
a Bill to amend the Punjab Alienation of Land Act, 1900, He said :—* The
Punjab Land - Alienation ~ Act which has now been in force since 1goo
was the outcome of long years of discussion. Although it had come to
be clearly recognised that something must be done to arrest the process of
transfer of land from the agricultural population, there was still plenty of room
for difference of opinion as to the way in which this object was to be attained.
Even the keenest supporters of the present Act, and those who were responsible
for it, might well be inclined to entertain doubts as to the precise effects of
what was lully recognised to be a legislative exper iment of a rather revolutionary
character. There was nothing which could give any certain indication of
what those effects were likely to be.

“ Looking back on six years of practical working of the Act, I think we
* may safely say that it has been a success beyond the expectations of its most
ardent supporters. That is a subject, however, on which it is unnecessary for
me now to enlarge. The point on which perhaps the most serious apprehension
was felt was that the Act, instead of conferring a benefit on the class for whose
protection it was meant, would cause serious inconvenience to them by the
contraction of credit. It was feared that the money-lending class would not
continue, under the altered conditions, to make the necessary advances to the
zamindars, and that the latter would not be able to get along without the
assistance of this nature on which they had so long depended. We:now know
that this apprehension has not been justified in practical experience. Unlimited
credit has undoubtedly been contracted, the village money-lender is not perhaps
now so keen on pressing a loan on-the reluctant zamindar, and the latter
may find it more difficult to obtain the necessary funds for reckless expenditure.
But - there is nothing whatever to show that, as a result of the Act, the
zamindar has been hampered in his bus'ness and in his daily life by the difficulty
of getting ready money when he requires it. Looking at the working of the
Act in this direction, it may be said that it has had a tendency to enforce thrift
without causing any general inconvenience. .
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#1t was inevitable, considering that the present Act was in the nature of
an experiment, that some defects would come to light in its working. That
so very few defects have been discovered appears to me to demonstrate the
‘wisdom and foresight of those who were responsible for framing the measure.
The objects of the Bill which I will presently ask leave to introduce are to effect
one alteration which may perhaps be regarded as radical, and to remove certain
defects in detail which have made themselves apparent.

“ One very striking feature of the Act is that, while the non-agricultural
classes are excluded yenerally from the po wer of acquiring land belonging to
the agricultural class, this exclusion was relaxed in the case of a small portion
-of the former. The relaxation was undoubtedly d ue to the apprehension I have
already alluded to. The genesis of the statutory agriculturist may be said
to have been the' result of the fear that undue economic inconvenience might.
result from the exclusion uno ictu of the entire money-lending class.

“‘Except to the initiated the term agricalturist would certainly convey an
-erroneous impression of what it was intended to cover. The word had come to
be used in connection with the revenue statistics of the Province to denote a
person whose hereditary occupation was not agriculture, but who had acquired
property in agricultural land. We had come to make a distinction for statistical
purposes between those who had recently become land-owners and those who
had been land-owners for some time  The'latter were known as o/d agricul-
Zurists, and it was this class in whose favour it was decided to relax the
exclusion from the power of acquisition. It was necessary to draw some
artificial line of distinction between the two classes of non-agricultural land-
-owners which we were creating, i.e., those on whom it was considered desirable
to confer the power of acquisition because of the fact of their having held land
for a long time, and those who had acquired land more recently and were there-
fore held not to be entitled to the privilege. This was effected by defining in
‘the Act an agriculturist to mean any person who in his own name or in that
of his ancestor in the male line was recorded as an owner or as an occupancy
tenant at the first regular settlement of his district. But the ‘framers of the
Act did not go so far as to extend the advantages which the privileged position
involved to all who came within the definition, and section 3 (1) (8) permits
permanent alienation of land by a member of an agricultural tribe only toa
person who ‘holds land as an agriculturist in the village where the land
-alienated is situated Thus the privileged agriculturist owed his position to
two circumstances which might be purely accidental, the point of departure in
respect of the original acquisition being taken to be the first regular settlement,
while the second accident was that of the acquisition having been made in the
particular village.

“It was not to be expected that a distinction of such a highly artificial
. nature would be at once understood even by those directly affected. The
ordinary zamindar at once grapsed the fact that he could not in future make a
permanent alienation of his land except to one of his own class ; but the
privileged agriculturist was beyond not only his comprehension, but also as a
zule that of the agriculturist himself, and it may be added, of the ordinary run
of subordinate officials who had to deal with the details of the working of the
Act. Owing to this and other reasons, it has come about that comparatively
little use has been made of the permission to make permanent alienations to
statutory agriculturists, while we have the broad fact that, notwithstanding this
result, the Act has-hitherto worked with all the success that could be desired,
-and without any of the anticipated economic ‘difficulties in view of which the
+ statutory agriculturist was created.
“It has thus been proved in practice that the statutory agriculturist is not

a necessity for the working of the Act. It has also been proved that the
amaintenance of this artificial class is highly inconvenient, The arbitrary line
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drawn by the Act as to the time before which the qualifying acquisition must

" ‘have been made works most irregularly. First regular settlements were effected
in the Punjab between the years 1837 and 1870, or even later. Each claim to
be an agriculturist requires special inquiry, and there are many troubles and
uncertainties involved in the determination ¢f the question. Moreover, further
permanent alienations by an.agriculturist alienee are subject to special restric-
tions, and this involves ear-marking the areas concerned, while there are other
numerous complications which need not be detailed. These ‘reasons fully
justify the conclusion that the confusion and trouble caused by the introduc-
tion into the Act of the staiufory agriculturist are such as would only be
justified by a very much stronger demonstration of the necessity and utility of
the provisiens (to this effect) than has so far been brought to notice.’ :

“ There is the further ideration of the mischi effects which are
likely to ensue unless the statutory agriculturistis eliminated. The agricul-
turist of the Act belongs in the great majority of cases to the. money-lending
class from whose encroachments we specially desire to protect the Punj4bi
peasant, and there are indications which clearly point to the necessity of pro-
tecting the latter against the statutory agriculturist. There appears to be every
probability that unless we interfere, considerable quantities of land would before
long pass from the agricuitural to the privileged portion of the money-lending
class. There is the further real danger of the privileged agriculturist taking
over the debts and mortgages of cther money-lenders who have not the favoured
status and then proceeding to acquire the lands of the indebted peasants.

“1 should add that when the Punjab Act was extended to the North-
‘West Frontier Province in 1904 the provisions relating to the statutory agri-
culturist were cut out. Again, in the Bundelkhand Act (1903) there is nothing
to correspond to the agriculturist of our Act, while in framing the Punjab
Fre-emption Act, 1935, we studiously avoided the insertion of any provisions
based on the presumption that the statutory agriculturist was a permanent
feature in our legislation.

“ For the reasons which I have detailed, not, I hope, at too great length
in view of the importance of the matter, the general conclusion has been:
accepted ‘that the introduction of the agricultiirist into the legislation of
1900 wrs unfortunate, and that the artificial provisions then inserted may now
be abrogated as being y, i i and mischi " The
main object of the present Bill is to give effect to that conclusion.

““ The opportunity has at the same time been taken to provide for cer-
tain minor alterations in the Act’ which the experience of ‘the last six years
has shown to be required. These alterations fall under six heads, concern-
ing—

(i) the effect of the Act on occupancy rights.

(ii) the treatment of gifts for religious or charitable purposes.
(#17) the authority required for notifying agricultural tribes.

(71) the enforcement of the provisions of the Act regarding -temporary
alienations.
(v) the completion of the existing provisions regarding the con-
version of conditional sales into temporary alienations,
(vi) the relation of the Civil Courts towards the executive in the-
administration of the Act,
“I will now deal with each of these heads in the order given.
. “(#) First as regards the question of cccupancy rights. It was.the
intention of the framers of the Act that the provisions of the Act should not
apply to occupancy rights, probably because it was thought that the Punjab-
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Tenancy Act did all that was required in the direction of restricting the
alienation of such rights. In 1904, however, the Chief Court ruled that the
definition of /and in the Act did include such rights, and that decision has
been since acted on It has now been decided to remove all further room
for doubt and to confirm the present practice by expressly including occupancy
rights in the definition of Zand which the Act contains.

‘ An obvious device for evading the provisions of the Act was for a
member of the agricultural class to confer rights of occupancy on a person
in whose favour he could not effect an alienation of proprietary rights It
has, therefore, been thought advisable to include the grant of occupancy rights
ip the definition of permanent alienation given in section 2 (4) of the Act,
so that under section 3 such grants may, if necessary, be prevented where
the alienee is not a member of an agricultural tribe. | should explain, however,
that there is no intention to prevent the Deputy Commissioner sanctioning
such alienations where the object is to promote agricultural development by
giving favourable terms to new settlers and the like.

‘ Another point in connection with occupancy rights is that under sections
53 and 54 of the Punjab Tenancy Act a landlord can claim pre-emption in the
case of a sale of, or foreclosure of a mortgage on, a right of occupancy. These
sections afford a possible means of evading the provisions of the Land Aliena-
tion Act; and, while it is not intended to place restrictions on the fond fide
exercise of the right of pre-emption by landlords who do not belong to ‘the
agricultural class, it is considered "advisable that such transfers should be
subjected to the review of the Deputy Commissioner. While, therefore, on
the one hand such_transfers are made  subject to the provisions of the Act, it
is at the same time provided that the Deputy Commissioner shall sanction
transfers of this nature made bond fide by a tenant to his landlord (clauses
3 and 4 (2) of the Bill).

“(i1)  Gifts for religions or charitatle purposes. Gifts of this nature
are expressly excluded from the definition of * permanent alienation’ in the
Act as it now stands, and here again there is an opening for evading the res-
trictions imposed by the Act. In the Bill this matter is dealt with on similar
lines to those applied to the purchase by a landlord of occupancy rights, f.e., the
sanction of the Deputy Commissioner will be necessary, but it is provided that
sanction must be given to all éond fiae gifts of this character. -

. ‘“(2if) The permission of the Government of India has been obtained to
a change in respect of the authority for notifying agricultural tribes. Section
4 of the Act requires the sanction of the Governor-General in Council before a
tribe can be notified as an agricultural tribe. The work of notifying tribes has
been practically completed, and the general principles on which they are selected
for notification have been determined, so that there is no further object in requir-
ing previous sanction. Clause 5 of the Bill provides for the deletion of the
words which make such sanction necessary.

“(fv) The fourth point to be noticed is one of some considerable
importance in the practical working of the Act. One of the main features
of the Act was the limitation of the period of years for which land
could be temporarily alienated by members of agricultural tribes to outsiders,
and power was given to the Deputy Commissioner to oust a mortgagee or
lessee who remained in possession "after the expiry of the prescribed period.
But two defects or omissions have ccme to light of which I will notice
the more important first. Where a mortgagee under either of the first
two forms of mortgage permitted by section 6 is in possession of the
land, section 7 (3) permits the mortgagor to redeem the land on payment of
the mortgage Jebt or the proportionate amount of it which the Deputy Commis-
sioner determines to be due. But if the mortgagee declined to receive the
arhount due when tendered by the mortgagor or to give up possession, the
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mortgagor would have to face the troubles and expense involved in civil litiga~
tion. It is a very common cause of complaint that a mortgagor may be quite
ready and willing to make the payment necessary for redemption, or ‘may even
have made it, but finds himself prevented from getting back his land owing to
the passive resistance of the mortgagee. It is now proposed (clause %) to give
the Deputy Commissioner power to eject the mortgagee where either. (1) it is
proved to his satisfaction that the mortgagor has paid the mortgage debt or
such proportion of it as the Deputy Commissioner finds to be equitably due, or
(2) the mortgagor tenders the amount due.

** The other defect is of less importance. Where a mortgage is without
possession and the mortgagor fails to fulfil the terms of the mortgage, the
mortgagee may apply to the Deputy Commissioner to be put in possession,
and the Deputy Commissioner may thereon determine that .the mortgagee
should be put in possession for a period. But the Deputy Commissioner
was not at the same time given the power of enforcing his decision by putting
the mortgagee in possession. Clause 6 has been framed to remedy this
omission, "

‘() The fifth of these minor points in respect of which it is proposed
to remedy the defects brouglit to light in the working of the Act concerns the
matter of mortgages with condition of sale. The Act declares null and void a
condition of sale in a mortgage made after the commencement of the Act. In
the case of a mortgage with condition of sale executed before the commencement
of the Act the Deputy Commissioner is empowered to put the mortgagee to his
election whether he will agree to the condition of sale being struck out, or will
accept a fresh mortgage in one of the authorized forms. [t has been found in a

goed many cases that where the mortgagee accepts the latter alternative further’

progress is stayed owing to the refusal or neglect of the mortgagor to execute
a fresh deed. The refusal might be due to one of several causes ; and in parti-
cular it would obviously be to the advantage of the mortgagee that the
mortgagor should refuse, if the result was to leave the condition of sale effective,
It has been considered advisable, in the interests of the mortgagor, to insure that
he should not suffer the consequences of his refusal or inaction, and it is accord-
ingly provided in clause 8 that, in such circumstances, the Deputy Commissioner
should have the power to execute the deed on behalf of the mortgagor.

“(vi) The last poirt to be noticed concerns the action of the civil courts
in relation to the working of the Act, . It has been found that in a large number
of cases subordinate civil courts have passed decreés (usually with the consent
of the parties ) involving transfers of land in contravention of the provisions of
the Act. This is a very insidious form of evasion, because the civil appellate

court is seldom moved to interfere, and there is no other means of putting the.

matter right. Either such cases may escape the notice of the Deputy Com-
missioner, or if they-do come to his notice, he finds himself helpless to intervene.
It is now proposed to provide means by which (1) the Deputy Commissioner
shall be kept informed by the civil courts of all decrees which they pass involv-
ing transfers of land from members of agricultural tribes to money-lenders, and
(2) he shall be in a position, apart from the wishes of either party, to move the
superior civil courts to interfere. Clause 9 of the Bill has been framed with this
object, It follows the analogy of section 27 of the Punjab Pre-emption Act,
and provides a procedure by ‘which the Deputy Commissioner will be able to

bring before the superior civil courts, with a view to revision, any decree ofa-

civil court {which appears to him to be contrary to the provisions of the
Act,

* In these remarks I have endeavoured to explain, as briefly as was posgible
in view ol their importance, the d which it is proposed to )
into the Act.”

[
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The motion was put and agreed to, and the Hon'ble Mr. GORDON
WALKER introduced the Bill,

The Hon'ble Mr. GORDON WALKER moved—

(1) that the Bill be referred to a Select Committee consisting of the
Hon'ble Mr. DOUIE, the Hon'ble M. Suam Din, the Hon'ble
Sardar PARTAP SINGH, the Hon'ble Malik UMAR HAVAT Kuan,
Tiwana, and' the mover, with instructions to report by the 1oth
February 1907.

(2) that the Bill be circulated for the purpose of eliciting opinions
thereon.

" The motions were put and agreed to.
COLONIZATION OF GOVERNMENT LANDS (PUNJAB) BILL,

The Hon'ble Mr. DOUILE moved for leave to introduce a Bill to make better
provision for the colonization and administration of Government lands in the Punjab.
He said :—* When the story of the development of the Punjab under English
rule is written, the chapter which deals with the colonization of State lands in the
last twenty years and in the years which still lie before us will perbaps be the
most striking of all. It is an administrative achievement of a high order made
possible by the engineering skill which has carried the waters of great rivers to
wide uplands, which for aught we know to the contrary had lain waste since the
dawn of history. The firstimpulse to this, as to much else that has proved
fruitful of large results in this province, came from the late Colonel Wace.
His Sidhnai and Sobag-Para Canal Colonies were in themselves small affairs,
and few could have foreseen that the seed sown there would so soon develope
into the huge work of colonization now rapidly approaching completion in the
tract commanded by the Lower Chenab Canal. When Financial Commis-
sioner in 1890, Sir Denzil Ibbetson, working on the foundations laid by
Colonel Wace, drew the broad lines on which colonization schemes have since
been built. For the actual execution the credit is main]‘x due to half a dozen
young officers who have held in ion the posts of Col ion Officers for
the Chenab and Jhelum Canals,

“ This is a case in which figures have an eloquence of their own. The
State has spent on the Lower Chenab Canal two million pounds, and in eighteen
or nineteen years the interest charges and the capital expenditure have been
wiped out. The profit earned in 19c4-05 was 24} per cent. and itis likely to
be still higher in the future, Between 18 and 19 lakhs of acres have been
covered with new settlements, and the population of the Chenab Colony is now
8,58,000 souls drawn mostly from the overcrowded districts of the Central
Punjab, The annual irrigation amounts to about two million acres, and four-
fifths of this is in these new estates carved out of waste which fifteen or sixteen
years ago was roamed over by a few graziers and camel herds. The value of the
crops raised every year can hardly be less than three million pounds,

“ Nature has confined the Lower Jhelum Canal, which is a much younger
'y project, within straiter limits, and want of hands, due in part to a virulent outbreak
of plague in the spring of 1904, has retarded the development of irrigation.
According to the latest figures, the area allotted is about: 340,000 acres, and
besides tﬁere is a great deal of land in old estates, for the uplands of Bhera
were largely occupied by villages with huge areas of common lands mostly
untouched by the plough till the canal came.” The annual irrigation is at present
about 300,000 acres.

« Tn addition to these great settlements there is a small colony in Crown
1and in Lahore served by a branch of the Bari Doab Canal,
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“ Canal colonization work in the Punjab is not at an end, A new branch of
the Chenab Canal is about to be constructed, and the allotment of land in the
Jhelum Canal Colony, though almost, is not quite, finished. In the near future
the Lower Bari Doab Canal will throw open to settlement a large tract of waste
owned by the State in Montgomery and Multan. The prospects of the irriga-
tion of the vast Thal lying between the Indus and the Jhelum are more distant
and less certain, but it is probable that there too colonization work on a greater
or less scale will be carried out some day.

“ It is remarkable with how small a legal apparatus the work which I have
described has been accomplished. A short Act of nine clauses, 11T of 1893,
was passed * to provide for the grant of special tenancies in Government lands in
the Punjab.’ Its main object was to get rid of thetrouble which the execution
of thousands of leases would have caused. The Local Government was em-
powered to issue statements of the conditions on which it was willing to grant
lands to tenants. Registers of ies were to be maintained, and the signatures
of the tenant and of the Colonization Officer on a register were to be accepted
as proof that the former held his land from Government subject to . the particu-
lar set of conditions prefixed to the register. The rights of tenants were protected
from attach or sale in ion, and transfers by sale, gift, mortgage,
or other private contract without the consent of the Financial Commis-
sioner were forbidden. By a curious and unfortunate omission wills were not
mentioned. Finally sums due to Government in respect of a tenancy were made
recoverable as arrears of land revenue,

‘“In the important matter of the due execution of the contracts between
the State and its tenants by the completion of the registers prescribed by thé
Act of 1893 the requirements of the law were not fulfilled. This of itself renders
its amendment necessary. But the Bill is not. merely intended to cure past
defects ; it also seeks to “simplify and improve future colonization work. In
some respects the earlier statements of conditiofis were naturally defective, and
as fresh tracts have been opened to colonization new statements have beew
issued, It is possible now to provide by a general enactment for certain incidents
attaching to all tenarcies.” The Act of 1893 failed to confer on Colonization
Officers some coercive powers essential to the carrying out of their work, and
this defect has had to be remedied. Again it only concerned itself with tenants.

Bot in all three colonies there are persons who have bought land at auction .

sales, and in the Chenab Colony, while the great body of the settlers, the
peasants holding allotments not exceeding 55 acres each, only become: hereditary
Crown tenants, men holding larger allotments and known as yeoman and capitalist
grantees have been allowed .to purchase rights of ownership. - Till purchase
15 completed such men are tenants, and for that reason alone it is well to bring
them definitely within the scope of the Bill. But besides this all rights of

ownership in the colonies are subject to limitations set forth in the statements of -

conditions, which it is proper that the law should expressly recognise. . B

“Such is the scope and intention of the legislation which is now proposed.”

The way in which the object is carried out is.clearly explained in the statement
attached to the Bill. 1 do not propose to take up the time of the Council by
repeating at length what is there set forth, but there are certain points "to --which
1 must shortly refer. The Bill applies to the present colonies and may be ex-
tended by notification to any land which is the property of the State,: But
colony administration is not meant to be permanent, and the last section of the

Bill provides for its being merged, whenever the time is ripe, in ordinary district -
) provide: o Ve
e

by Act III of 1893 in practice

ion.

proved cumbrous. In future, gncg Government has “issued statements of
conditions, the allotment of land to a person by the Colonization: O'Iﬁ.cer,.‘
accompanied by his written order declaring which of the statements of conditions
is applicable and followed by actual possession by the tenant, gives the




latter the necessary legal status. His title, like that of all other rightholders
in the Punjab, will finally be entered in the record-of-rights drawn up under the
provisions of the Land Revenue Act. Thisis the way in which the titles of
tenants in the existing colonies are actually recorded. -The conditions under
which granteés at present hold land are safeguarded by the luding  words
of section 8,  They will not be added to or varied except in a few particulars. .
Transfers of ancestral land by will are opposed to the customary law of the
province, and section 15 amends section 8 of the présent Act so as to forbid
present and future Crown tenants-to dispose of their holdings by will, There
can be little doubt that this change“is in accord with rural sentiment, though the

q

new are t q property. Again, a very limited
power is given in section 27 to enforce tree planting, which is one of the great
wants of the colonies, even by existing tenants. For sanitary reasons section 22
makes general a prohibition to erect buildings on land lying outside the limits
of a village homestead or -town which is only contained in the later con-
ditions,

“ The fact, to which [ have already alluded, that rights of ownership in
colanies are subject to Timitations is expressly recognized in section 5 (2) and
section 10. Among the thousands of colonists who have been drafted from
other districts a few criminals have unfortunately been included, and also a few
persons who have obtained their allotments by lying statements as to their *
qualifications. A remedy for furture cases of the sort is provided in section 12.
In the stretches of Government waste which may hereafter be colonized are a
few leased wells. When new estates are formed it is usually necessary to
resume the leases and compensate the lessees by allotments of canal-irrigated
land, Section 14 provides for resumption on liberal terms by the grant by the
Colonization Officer of ion in money or land. But as a precaution

against any possibility of hardship the lessee is given the right to demand that
his interest shall be acquired under the provisions of the Land Acquisition

Act.

* The effect of sections 17 and 18s to attach to future Crown tenancies the
rule of descent applicable to other occupancy tenures in the province. But the
right of the Local Government to limit inheritance to a selected heir or to the
eldest son, a measure considered necessary when land is held on horse-breeding
or other service conditions, is maintained by section 18 (2) and section 27
() (o). :

““ The coercive powers given by section 23 are very necessary and in
the main accord with existing practice. Certain acts, the principal being the
cultivation of Government land without permission, are made criminal offences
by section 24, and section 25 _provides an executive way of dealing with the
mischief without actually sending the offender before a magistrate. The towns
and villages in the colonies with their broad streets and ample enclosures form
from the point of comfort and sanitary requirements a smking contrast to
ordinary Punjab towns and villages. This result has been attained by constant
attention on the part of the. Colonization Officers, who have been helped by
the fact that the sites are the property of the State. Any falling off in the
standard already reached would be a calamity. The title of the State is
therefore affirmed in section 19 (2), section 22 forbids the erection of
houses without the consent of the Colonization Officer on land lying outside
the limits of a village homestead or town, section 27 (1) (¢) gives the Local
Government power to make rules for their sanitation and general administration,
any breach of the rules is punishable under section 27 (2), and finally section
28 authorizes the imposition of a cess for expenditure on the sanitation and
administration of town and village sites. These are the main provisions of
the measure which will, whenit is passed, put Colony law and procedure on

a satisfactory footing.”
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The motion was put and agreed to and the Hon'ble Mr, Douir introduced
the Bill,

The Hon'ble Mr. Doutr moved that the Bill be referred to a Select
Committee consisting of the Hon'ble  Thakur Manax Cuann, the Hon'ble
Malik UMAR HavAT Knan, Tiwana, and the Mover with instructions to
report by the 1oth December 1906,

The motion was put and agreed to.

ADJOURNMENT.
The Council adjourned to zoth December 1996, [ ]
Lauore - S. M. ROBINSON,
The e5th Ocfober 1906. } Secrelary to the Punjab Legislative Counc:/,

e}

Pusjab Govarament Press, Lakorew Goi1-obe55.




PUNJAB GOVERNMENT.
LEGISLATIVE DEPARTMENT.
_Absiract of the Proceedings of the Council of the Licutenant-Governor of the
Punjab, assembled for the purpose of making Laws and Regulations under
the provisions of the Indian Councils Act, 1861 and 1802 (24 and 25 Vict.,
Cap. 67, and 35 and 56 Vict,, Cap. 14).

THE Council met at the Council Chamber, Government House, Lahore,
-on Thursday, the 21st February 1go7, at 11 A.M. )
'"PRESENT :

His Honour Sir CHARLES MONTGOMERY Rivaz, K C.S.I, Lieute-
nant-Governor of the Punjab, presiding. :

The Hon’ble Mt. T. GorDON WALKER, C.S.I., 1.C.S.

The Hon'ble Mr. J. McC. Douig, C.S.I., I.C.S.

The Hon’ble Sir DAviD Masson, C.ILE., Kr.

The Hon'ble Mr. STEPHEN FINNEY, C.LE.

The Hon’ble Thakur MAHAN CHAND. .

The Hon’ble Malik UMAR Havat KHAN, TiwaNa, C.LE, -

PUNJAB MOTOR-VEHICLES BILL.

The Hon’ble MR. GORDON WALKER presented the report of the Select
-Committee on the Bill to regulate the use of motor-vehicles in the Punjab, He
said :—* This Bill was introduced by the Hon'ble SIR LEWIS TUPPER at a
meeting of the Council . held on 23rd December 1905, In introducing it the -
Hon'ble Member explained the necessity for legislating to regulate the use of
motor-vehicles in the Punjab, a necessity which will no doubt be fully recog-
nized, He further explained that the chiel objects of the Bill werz to provide
for the grant of licenses to drive .motor-vehicles, to penalise driving without a
license and reckless driving, and to impose on the driver the duty to stop in
case of accident to persons not in the car, while ample powers were to be con-
“ferred on the Local Government to frame rules as to the rate of speed and
other matters. The Bill was then referred to a Select Committee consisting of
the Hon’ble Mover, the Hon’ble SIR DAviD MASson, and the Hon'ble MR.
FINNEY. Opinions were invited and considered by the Committee; but the
submission of a report was deferred pending the publication of the report of the
Royal Commission on Motor Cars appointed in England in 1925. The Bill
was again before the Council at a meeting held on 25th October 1996, when [
was appointed to take the place of the Hon’ole SIR LEWIS TUPPER on the
Select Committee. )

“The Bill as originally” drafted followed in all material respects the
Bombay Motor-Vehicles Act (Bombay Act Il of :9o4) and the English Act
(3 BEd. VII, Cap. 36), which were the only measures then available
for guidance. The Select Committee has now had the advantage of studying
the report of the Royal Commission, while quite recently an Act has been
passed by the Madras Legislative Council. As observed by the Hon'ble
Member in charge of the Madras Bill, ‘we are still more or less in an experi-
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mental stage as regards legislation on motors,’ and for this reason it is advisable-
to have the provisions of the Act of as simple a nature as possible and to confine-
them to matters which must be provided for by law, while other and subsidiary
matters are left to be dealt with by Government in rules, which can by an easy
prgcecsls be framed or altered from time to time . according to the experience-
gained. B '

“! Clause 2 of the Bill prohibits driving without a license and provides' for-
the granting of licenses, while clauses 3—j5 are thenecessary supplements.

* Clause 6 makes reckless or negligent driving or driving at a dangerous.
speed punishable. The question of speed is dealt with in this clanse on general
lines ; but it will be observed that under clause 10 (2) the Local Government will
have the power, if so advised, to fix a speed limit. In these circumstances it
is perhaps unnecessary for me to say anything on the vexed question of the speed
Timit, 1 may observe, however, that in omitting from the Bill the provision of a
fixed speed limit we have followed the conclusion suggested by Royal Com--
‘mission’s report. One point seems to have been' clearly brought out by the
Commission’s inquiry, v75., that speed is not in itself any test of danger, that

slow driving may in certain circumstances be much more unsale than fast driv- .

ing is in others, and in particular that the fixing of a speed limit is in a way an
encouragement to drive up to a pace which would in certain circumtances be-
highly dangerous, and finally that it is against dangerous driving that provision
has to be made.. But, as already observed, it: has been left to the Local
Government to fix a speed limit if so advised, and I need not say more on.
the point.

# Clause 7 of the Bill enforces the obligation of the person in charge of a
motor to stop in case of an accident caused by the presence of a motor-vehicle
cn the road.

“These are the only provisions of the Bill as it stands to which it seems-
necessary that I should draw special attention. But: there is one point connected
with clause 2 (2) to which I may usefully refer. “The clause in the Bill as intro-
duced in Council steod in this respect as it now does. In the earlier stages of
the Select Committee’s deliberations it was proposed to insert a condition that
the applicant for a license should satisfy the District Magistrate of his ability
to drive a motor. It will be observed that neither in the United Kingdom nor-
in the Bombay and Madras Acts is proof of ability to drive required. In view
of this fact and of the opinion expressed in the Royal Commission’s report the:
Comnmittee have finally come to the decision that it would not be reasonable to
insist on an ability test in the Punjab. Indeed it might lead to absurd results
if we did so. As I am referring to this question I may here quote the following
passages from the Royal Commission’s report :—

“ Paragraph 92.-—" * * * The principle hitherto laid down is that a license is-
merely an annual statutory permission to drive, subject to the observance of
the law, and is not in any way a test of qualificatian.’

“Paragraph 93.~~ It has been proposed to us that a license, instéad of
being merely a forfeitable permission to drive, should be issued only on con-
ditions involving a test of competence to drive; in other words that a system of
examination should be instituted: * ** . ,

“ Paragraph g4.-—" * * If licenses were made a test of competence to drive,.
it would not only involve the establishment of a new system of examination
with officers to administer it, but it would tend to imply a” responsibility on th’e
part of the Government or of the authority administering the test for the driver's
capability as such, which in our opinion would be highly undesirable. In
certain of the foreign countries which have adopted this system this result has.

* been experienced, and the examination has also been found, in fact, to be either-
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perfunctory or ineffective, so much 'so that in Belgium .and the Netherlands it
has recently been abolished. We are also of the decided opinion from what we
have heard that accidents with motor cars are rarely traceable to incompetence
to drive, while they are not infrequently associated with andue confidence or
occasional recklessness on the part of skilled drivers.’

‘1 have made these rather full quotations because they ‘are of interest.”

The Hon'ble Mr. GORDON WALKER then moved that the report be
taken into consideration,

The motion was put and agreed to.

The Hon'ble THAKUR MAHAN CHAND moved the following amend-
ments :——

(1) That in sub-clause 2 of clause 2 after the words " two rupees ”
the words “ on being satisfied with the fitness cof the driver ”
be inserted,

(2) That in the same sub-clause for the figures “ 18" the figures
“21" be substituted. ! :

He said :-—" It does not appear expedient to gran: a license for driving
a motor-vehicle to any person unless there is satisfaction that the applicant
is a competent motor driver and the restriction of 18 years age is also in=
sufficient. For the driving of such a dangerous and harmful conveyance the
license should not be granted to any person under the age of 21 years.”

The Hon’ble THAKUR MaHAN CHAND was not seconded, and the
Hon'ble MR. GORDON WALKER opposed and said :— | am unable to accept
the swin amendment of the Hon’ble Member. It raises two questions
concerning (1) age of the person to be licensed and (2) his ability to
drive.  Dealing first with (1), which is the Hon'ble Member's - second
amendment, I do not think that the Hon’ble Memter has quite realized what the
consequences of his amendment would be. The limit of age in the United King-
dom is 17, and so far as we know in all the other provinces of India except the
Punjab it is or will be fixed at 18. That is the limit fixed by the Bombay and
Madras Acts.  Has the Hon'ble ‘Member such a poor opinion of his fellow
Punjabis that he would wish to place them at a disadvantage in this respect ?
Does he think that inthe Punjab we are in such a backward state of develop-
ment that it is necessary to fix a higher age limit here than elsewhere in India ?
1f that is the Hon’ble Member’s view I must express my emphatic dissent from
it But I do not think that the Hon’ble Member really means us to gather from
his remarks that in the Punjab a young man matures in the matter of ability to
drive a motor three years later than elsewhere in India. The age limit being 18
in other provinces nothing that we do here will be effective to raise that limit,
while if the Hon’ble Member's amendment were accepted, it. would probably
have no other result than that of compelling the young Punjabi to go into
another province for his license. .

‘“ As to the second question I have in anticipation dealt with the matter of
this amendment, and [ scarcely think it is recessary to repeat what I. have al-
ready said on the subject. The Hon’ble Member will observe that the whole
weight of authoritative opinion in the United Kingdom and in India is against
him in this matter. I-hope he will see that the proposal to insist on proof of
ability to drive as a condition for the grant of a license is open to serious objec-
tion.” The Royal C, ission has after full ideration come to the conclusion
that it would be a mistake to make the license anything more than ‘a statutory
(or a forfeitable) permission to drive,’ and that is the conclusion accepted and
given effect to by the Legislatures of Bombay and Madras.”
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The amendments were then put to the Council and declared lost.

The Hon'ble MR. GORDON WALKER moved that the Bill as amended
by the Select Committee be passed.

The motion was put and agreed to.
PUNJAB ALIENATION OF LAND A“T AMENDMENT BILL.

THe Hon’'ble MR. GORDON WALKER presented the report of the Select
Committee on the Bill to amend the Punjab Alienation of Land Act, 1900, He
said :—“ This Bill was introduced at a meeting of the Council held on 25th
October 1906 and was referred to a Select Committee. It was at the same time
published and circulated for the purpose of eliciting opinions.

“In asking leave to introduce the Bill I explained that its main object was
the abolition of the statutory agricultursst, while the opportunity had also been
taken to provide for certain minor alterations in the Act which experience of its
working had shown to be required.

* Dealing with the former of these matters, which is the main feature of the
Bill, I explained in detail and at considerable length the reasons which had
forced Government to the conclusion that, in the formation of this artificial class,
and the extension to them of privileges in respect of the acquisition of land, a
mistake had been made which it was necessary to remedy. 1 will not trouble the
Council with a repetition of the arguments advanced for the purpose of estab-
lishing the conclusion then stated, that ‘ the introduction of the agriculturist into
the legislation of 1900 was unfortunate, and that the artificial provisions then
inserted may now be abrogated as being wunmecessary, inconvenient and mis-
chievous.’ .

“I am not here concerned to defend the principles on which the legislation
of 1900 was founded. Itis fully recognized that there has throughout been a
not inconsiderable body of public opinion which is opposed to the Act. That
must be accepted as a necessary incident where class legislation such as we are
here concerned with is undertaken ; but the question involved in the present Bill
is a much narrower and more limited one. There are members and even sections
of the community who belong neither to any of the tribes notified as agricultural,
nor to the class whose profession is money-lending, but who desire to acquire land.
These may or may not already be owners of land.” As a body they are excluded
by the Act of 1goo from the privilege of being able to acquire land from members
of the agricultural class without sanction, and the present Bill does not concern
them as @ tody. The exception which the Act of 1920 created, and which it is
now proposed to abolish; was confined to the limited class of those who fulfilled a/Z
three conditions of (firstly) already owning land, (secondly; coming within the
narrow terms of the definition of * agriculturist” given in the Act, and (¢hirdly)
holding land as agriculturists ¢n the village where the land to be alienated is
situated. [ have given this explanation because there would appear fto be a
good deal of misappréhension as to the scope of the present Bill, and some
confusion between what it is proposed to provide for in the Bill and the general
efiects of the Act of 1gco. Except in so far as it bears directly on the
interests of the limited class described above we aré not now concerned witl
the policy. of the Act of 1goo. .

“1t seems only necessary to add that so far as this, the main feature of
the Bill is concerned, there is practical unanimity of opinion amongst the judicial
and executive authorities consulted in favour of the abolition of the statutory
agriculturist.

“In my remarks at the time of introducing the Bill I grouped the other
and minor alterations in the Act of 1goo which the Bill was intended to effect
under six heads, It will be observed that the Select Committee have introduced

=
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a somewhat important change with reference to (a) sales of a right of occupancy
by a tenant to his landlord, and (6) gifts for religious or chartable purposes.
The Bill as introduced provided that for all transactions of these descriptions the
sanction of the Deputy Commissioner should be necessary; but that sanction
should be given as a matter of course where the Deputy Commissioner was
satisfied that the transactions were in fact what they profsssed to be. The -
reasons for the change introduced by the Select Committee are fully stated

. in their report; and I do not propose to trouble the Council with a

repetition of them. 1 may note that the definition of * permanent alienation ’
in the Act excluces gifts {or a religious or charitable purpose. The Select
Committee have thought it preferable mot to revert to that method of dealing
with the matter, partly because the proposed treatment is preferable as a matter
of drafting, and partly in order to make it more clear that the exemption from the
necessity for sanction extends only to alienations of this nature made bond fide
and not to sales in disguise.

* As regards clauses 6 and 7 of the Bill I may perhaps be allowed to quote
the opinion of the Hon'ble Chief Judge that ‘they are the corollaries of the
sections to which they refer,’ and that there is ‘ no objection to the corollaries,
the substantive sections being passed law.’” The object cf these clauses is to
ccmplete the sections by supplying an omission due to an oversight in framing
the Act. -Clause 6 is intended to benefit the mortgagee ; and 7, the mortgagor.
The powers which they give to the Deputy Commissioner are obviously neces-
j:ry ; and it is only the result of an oversight that they were not given in the

ct.

“ Clause g of the Bill has been subjected to a good deal of criticism, which
is met in the report of the Select Committee, In view of the weight of authority
behind that criticism it seems advisable that I should supplement in some detail
the reasons given by the Committee for the retention of the clause.

“In introducing the/Bill I referred to the circumstances which were consi®
dered sufficient to justify the intervention of the Deputy Commissioner even
when he might be acting in apparent opposition to the wishes of those who were
parties to the transaction. I have had, brought to my notice and have had to go
into many cases of the class for-which it is proposed  to provide. A member of
the agricultural class who is deeply involved with his money-lender will often
under pressure agree to any terms that the latter may dictate. He is rot
really a free agent in the transaction. Owing to the pressure to which he is
subjected he will agree before the civil court to a compromise involving the
permanent alienation of his land, and the strength of the pressure and
dread of the consequences are so great that he dare not himself apply to the
appellate court for relief. Ihave myself had to deal with a large. number of
cases in which a civil court has, without making the reference to the Deputy Com-
missioner required by the law, given effect by decree to a compromise embodying
an agreement which admittedly contravened the provisions of the Act, In
many of these cases the alienor (judg debtor) has subsequently petitioned
the Deputy Commissioner to interfere on the ground that he never accepted the
compromise, that he did not understand the terms, or that he was not acting
voluntarily in accepting it. It is for cases of this class that we have to provide,
and I have no hesitation in saying that the intervention of the Deputy Commis-
sioner (who is the authority responsible for- the proper administration of the Act)
in the interests of the alienor is fully justified by the entirely exceptional circum=
stances.

“ An original civil court which passes an illegal decree may under warning
refrain from doing so again, but that does not help the person who has suffered
by the decree. It may be strictly logical to say that a person who has acted so
foolishly as the alienors in such cases have done must take the consequences.
But, if the principles of the legislation of 1900 are right, a point on which 1 think
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few of those who have studied the problem with any sense of responsibility, or
with a true appreciation of the issues at stake, entertain any doubts, there ‘is
surely ample justification for the executive intervening in cases' where the pro-
visions of the Act have been contravened by the civil courts, and with a view to
p ing ions due to the collusion of the parties or the neglect of the civil
courts of original jurisdiction. Apart from this general purpose the: immediate
object of the intervention would be to protect the alienor and his successors in
interest from the results of his folly or helplessness; and the form that the
intervention takes is, 1 may remark, not of interference with the order of the civil
court, but of application to a superior civil court to interfere.

. “In conclusion I would desire to notice the special objections which have
been raised to this provision on the grounds that it introduces an entirely new
principle, that it is at variance with the ordinary methods of judicial inquiry in
that it allows the intervention of a third party who has no interest - in the litiga-
tion, and that it may place the court in the position of having itself to set up a
case for one party, It is also objected that it is derogatory to the civil court
to have to submit their decrees to the Deputy Commissioner for correction.
These objections are advanced with authority and deserve careful consideration.
With regard to the'last I venture to think that it is perhaps a sufficient answer
to repeat that the only power it is proposed to give the Deputy Commissioner is
that.of moving the appellate courts to correct decrees of courts of first instance. -
The necessity for keeping the Deputy Commissioner informed of all such
decrees will scarcely be denied. As to the other objections mentioned I have
already explained in detail the exceptional circumstances which have been held
to justify.the departure from the ordinary methods of judicial inquiry. It will
be seen that, save in the matter of drafting, the clause differs from section 27
of the. Punjab Pre-emption Act (I of 1905), as regards the power conferred on
the Deputy Commissioner and the procedure, ouly in this respect that it permits.:
the Deputy Commissioner to apply to the Chief ‘Court for the revision of an
appellate court's order rejecting his application. Except in this. detail the
principles and procedure are the same. I have looked through the whole
literature relating to the passing of the Pre-emption Act; but can find in it no
traces of any objection of principle having been taken to section 27 by the
judicial authorities consulted, On the other hand I find that in his speech on the
introduction of the Bill-at a meeting of the Council held on 19th November 1904
the late MR: ALEX. ANDERSON made the following observations . .

¢But to prevent mistakes relating to the Alienation of Land Act arising from the
inadvertence of the. Lower Courts or. the collusion of-the parties it has been considered
necessary to insert-in the Bill three precautionary provisions— . )
" (a) the courts are required to enquire into and decide certain issues of their
n motion, whether the facts involved therein be admitted or not:
and to dismiss the suit if the original sale was made in contravention
of the Alienation Act, or if the pre-emptor's claim is barred under the
provisions of the Pre-emption Act owing to his not being a member of
an agricultural tribe, nor of the same tribe as the vendor, and. there- -
' . fore not entitled to claim pre-emption under clause 11; A
(b) if the. pre-emptor, though a member of an agricultural tribe, may not
purchase without the sanction of the Deputy Commissioner, he will not -
be given possession of the land until such sanction has been granted ;
an; . .

() the court is required to send to the Deputy Commissioner a copy of every
decree granting pre-emption, and the Deputy Commissioner is
authorised to apply to the appellate court for revision in any case
when ‘he considers the requirements of the Alienation Act have been
contravened. . .

“ “These provisions will, it is believed, ensure strict compliance with the Alienation
Act ; while at-the same time. they -avoid all references from the Civil to the Revenue
Courts during’ the. hearing of the case, and they will also prevent all conflicts as to
jurisdiction,’

&,
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. “ That was the view with regard to the question of principle to which full
prominence was given in 1904. It was accepted without demur alike by the
Judicial and Revenue authorities and was given effect to in the Pre-emption
Act.”

The Hon'ble MR, GORDON WALKER moved that the report be taken
into consideration. .

The motion was put and agreed’lo.

The Hon'ble MR. GORDON WALKER moved that the Bill as amended
by the Select Committec be passed.

The Hor'ble MALIK UMAR HAYAT KHAN said:—“1 am emphatically
of opinion that no Act has done or is calculated to do more good to the agri-
cultural community of the Punjab than the Land Alienation Act. It was at the
outset feared by a few that the Act would not work successfully and that -it
would exd in nothing but the inconvenient contraction of zamindars' credit.
But time has shown that these were imaginary fears only. The object of the
Act was to avert the seriously large transfers of land from the classes who were
hereditary owners to the money-lenders, and that object has been splendidly
attained without contracting the zamindars’ credit too much. The Act, however,
omitted to provide for the shutting out of those who did not really belong to an

agricultural class, but had their names in the record of rights of first regular

settlement. A provision is now being made to remedy the defect and it is really
imperative to remove the flaw to fully realise the object of the Act which is
now I believe universally considered as a real boon to the zamindars. I am
quite in accord with the Sclect Committee’s report. Although I have been un-
avoidably away from the sitting of the Select Committee, yet | have been from
the very start in favour of the Bill, and 1 would gladly give my opinion
for the Bill to be passed as amended.”

The Hon'ble THAKUR MAHAN CHAND said:—“1 agree to all other
amendments and additions made in the Punjab Land Alienation Act by the Bill
as reported by the Select Committee, but as to the proposal of abolishing
statutory agriculturists and repealing sub-section (1) of section 2 and clause
() and the proviso to section 3, sub-section (1), I cannot agree with the view
of my colleague the Hon’ble MR. WALKER that the statutory agriculturists
were allowed the privilege of acquiring lands from the agricultural tribes within
their.own villages simply because there was * fear that undue economic incon-
venience might result from the exclusion #no ictn of the entire money-lending
class.” On the contrary, | think the privilege was granted to the agriculturists
for the reasons of their having a status somewhat equal to the members of zn
agricultural tribe.  The right was given only to those who held agricultural
land for some long periods.

“ Supposing that the measure has been simply adopted for the benefit of
agricultural tribes it is not reasonable why the interests and rights of the other
communities should be overlooked. In the first place the Punjab Land Aliena-
tion Act with all its bencficial effects and success is still an’ interference with
the sole proprietary rights of the zamindars. Secondly, it puts an undesirable
restriction which is without a precedent on the rights of the people in general
who are debarred from acquiring agricultural land if they desire to lead a life of
a zamindar and invest their money in agricultural operations,

“ From the speech of 25th October and from the Statement of Objects
and Reasons made by my Hon'ble friend it is clear that the abolishing' of the
agriculturists is prorosﬁd‘mainly for the reasons of certain difficulties which were
caused by the new law in preparing some of the Revenue Records. At the
same time it is admitted that in the case of these agriculturists ‘ comparatively
little use has been made of the permission to make permanent alienations to
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statutory agriculturists” It is also mentioned that while' the ‘non-agricul-
tural classes were excluded generally from the power of acquiring land belong-
ing to the agricultural classes this exclusion was relaxed in the case of a small

portion of the former’ that is, nor-agriculturists. Now from the above quota- -

tions it is evident that only small portion of the non-agricultural classes were:
given the privilege of acquiring land from the members of agricultural- tribes
and that right was properly granted on the grounds that those who have been
holding land in the same village since long years are entitled to the rights of
acquiring it from their fellow villagers. At the same time it is proved that very
few permanent alienations have been effected during the time in favour of these
statutory agriculturists, All this shows that there has been no abuse of the
privilege up to now in the course of the last six years. Therefore there is no
likelihood of any mischievous results if agriculturists are allowed to be main-
tained in the Act. All men of the Non-agricultural classes cannot be deemed

" to be, money-lenders and as regards the money-lenders themselves it is admitted
that ‘ the village money-lender is not perhaps now so keen on pressing a loan
on the reluctant zamindar,’ Under these circumstances there appears no neces-
sity at all to feel so much anxiety about the maintenance of statutory agricul-
turists. It will no doubt be rather hard for the members of a non-agricultural
class who are somewhat in equal position to zamindars in the villages if they
are deprived of the privilege which was so justly and reasonably granted to them
at the time of passing the original Act.”

The Hon'ble MR, GORDON WALKER said :—* I note with satisfaction
that the Hon’ble THAKUR MAHAN CHAND agrees to all the amendments and
additions which it is proposed to make except that for the abolition of the

statutory agriculturist, and that he recognizes the ‘beneficial effects and °

success’ of the Act of 19oo, although he qualifies his approval perhaps
unintentionally by stating that it ‘ puts an undesirable restriction whichis with-
out precedent on the rights of the people in general, &c.’

¢ Instating as 1 did in my remarks on the introduction of the present Bill
. that the genesis of the statutory agriculturist was the result of the ‘fear that
undue econromic inconvenience might result from the exclusion umo ictu of the
entire money-lending class > 1 was not giving expression merely to my own
opinion. At the time of the passing of the Act apprehensions were felt that
such inconvenience might result, and it was mainly to meet this that recourse
was had to the compromise. The question is as to what the reasons
influencing those responsible for the measure of 1900 really were and not as to
what the opinion of the Hon'ble Member or my opinion as to those reasons may
be; and [ think it is clear that the reason given rather than any special considera-
tion for the agriculturist was what influenced the decision,

. *1f the Hon'ble Member really gained the impression from my speech of
235th October 1906 and from the Statement of Objects and Reasons that ‘the
abolishing of the agriculturists is proposéd mainly for the reasons of certain diffi-
culties which were caused by the new law in preparing some of the Revenue Re-
cords,” I can only say that T must have signally failed to express my meaning
clearly. What I endeavoured to establish in my remarks on the introduction of

this measure was that the creation of the statutory aﬁriculturist was unnecessary, .

inconvenient.and mischievous. Under the second of these heads I referred to
the difficulty of determining in accordance with the definition of agriculturist
given in the Act, which refers to entries in the settlement records, who came
within the terms of the definition. I also referred to the difficulties involved in
our having to follow areas which have been alienated to an agriculturist for the
purpose of insuring that subsequent alienations were made only to members of
agricultural tribes or to other agriculurists. _All this, however, has nothing what-
ever to do with ‘ difficulties in preparing the Revenue Kecords.” .

{
1
|
i
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. *“The Hon'ble Member further observes that ‘ there has been no abuse o
the })rivilege up to now in the course of the last six years. Therefore there is no
i

likelihood of any mischievous results if agriculturists are allowed to be maintained
in the Act.” Inmy remarks on the previous occasion, however, 1 endeavoured
to explain why it had come about that so little use had been made of the per-
mission to alienate to statutory agriculturists. The result has really been due
to the failure of both parties to realize what the Act permitted, and, therefore,
no conclusion can be drawn from what had occurred in the past ‘as to what the
future results might be. As to the mischief anticipated if the statutory agrie
culturist remained in the Act, I stated the conclusion, which I should explain is
not a matter of my own opinion, but of that of those - responsible for the working
of the Act that *there appears to be every probability that, unless we interfere,
considerable quantities of land would before long pass from the agricultural to
the privileged portion of the money-lending class.’

“Itjs quite true as observed by the Hon’ble Member that “all men of the

.nonvagricultural class cannot be deemed to be money-lenders. - That is a

point which I have endeavoured to bring out in the remarks which [ have already
made to-day. But it would be impossible in the circumstances to give effect to
any such distinction evenif it were desirable to make it; while above all it is
to be remembered that the object to be attained by the Legislation is-to prevent
the alienation of land by the members of the real” agricultural tribes, which of
necessity involves prohibition of acquisition by any other class.”

* The speech of the Hon'ble MALIK UMAR HAVAT KHAN is a valuable
contribution to the discussion. 1 do not think that there is any one whose opinion
as to theeffects of the Bill is better entitled (o consideration. I regret that the
Hon’ble SARDAR PAKTAP SINGH has been prevented from attending to-day.
We are grateful for the assistance which he has given us in Select Committee.”

His Honour the PRESIDENT said—"I wish, before putting the question
for passing this Bill, to make a few remarks on the working of the Punjab Land

" Alienation Act, as this is the last opportunity that I shall have of doing so, and

the Act is one in the framing and passing of which I took some share, and
whose operations I have always, watched with special attention and interest.
The Land Alienation Act has been in force now fer nearly six years, and I have
no hesitation in saying—and I base this opinion not only on the periodical official
reports on the working of the Act, but also on my own personal enquiries in" all

. parts of this province during the past five years—that the objects which it was

intended to effect have been attained, so far at' all events, with'a remarkable
degree of success. The opponents of the measure, when it was under discus-
sion, raised two main objections to it,—~firstly, that the agricultural classes would
resent the restrictions which it was contemplated to impose on their rights of free
transfer, and secondly, that the credit of the agric'ultural c|assﬁs )vould be so
seriously impaired that they would be unable to raise money in time of need
for their legitimate requirements. Experience has shown that neither of these
forebodings has been realized.” There cannot be ashadow of a doubt that the
agricultural classes throughout the Punjab regard the Act with full appreciation
as a measure which was solely devised for their protection and benefit and which
is fulfilling its intention, and as regards the contraction of credit, the effect of
the Act has been the very desirable one of placing a wholesome check on
reckless and extravagant expenditure, but' there are no indications that the
agricultural classes experience difficulty in obtaining reasonable loans for
necessary purposes ; at the same time, the value of land which, as was of course
anticipated, was depreciated for a time, has recovered. Also, the apprehgnslons
which were entertained by some critics that the working of the Act would impose
an unduly heavy burden on the distrl.cg officer and his revenue staff have pro‘{ed
unfounded.- The two main points which require careful and constant attention
are, firstly, whether the smaller and weaker agricultural tribes are being expropri-
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ated under,the provisions of the Act,.as they stand at present, by theilarger and
.more enterprising tribes, and secondly.that tribes which are not truly agricul-
rtural, and which desire.to.be notified under the Act, not .for .self-protection but
in.order. to obtain additional facilities, for .acquiring land, are.not admitted to
_the agricultural status. The necessity.for the alterations,made.by.the :Bill now
.under.our consideration in the original Act has .been fully explained by .the
‘Hon'ble. Member in.charge,.and I have every hope .that the Act ‘will work as
successfully in the future.as it has hitherto. ”

#On'the motion beingput the Hon'ble THAKUR MAHAN 'CH®ND ‘voted
against-the passing of the Bill,
The Council divided :— .
Ayes—s - Noes—1

The Hon'ble MALIK UMAR ‘HAYAT | The ‘Hon'Ble THAKUR "MAHAN
KHAN. CHAND, :
“The Hon’ble' MR. FINNEY.

The Hon’ble S1R DAVID MASSON,
‘The Hon'ble ‘MR, :DOUIE.
The 'Hon'ble MR, GORDON WALKER

So the motion:was agreed to.
COLONIZATION OF GOVERNMENT LANDS (PUNJAB) BILL.

THE Hon’le MR. DOUIE presented the report of the Select Committee
on the Bill to make better -provision for the colonization and administration of
Government lands in the Punjab. He said :—*‘ In presenting to the Council the
report of the Select Committee on the Bill to make better provision for the
colonization and administration .of Government lands in the Punjab, I must
explain why it is only -signed by two of the members. My Hon'ble friend
Thakur MAHAN CHAND fell ill on his way to attend the second meeting of
the Committee at Delhi, The meeting could not be postponed because the
Hon'ble Malik UMAR HAYAT KHAN had important public duties to perform
at Calcutta, We therefore discussed the Bill with the result embodied in the
report. It was my intentionto discuss our conclusions with the Hon'ble Th4-
kur MAHAN CHAND, and he came to Delhi for the purpose, But during
the three days we were both there he was much too ill'to attend to business.
Pi‘ date was therefore fixed for a meeting in Lahore, but again sickness barred
the way. . .

1 should like to state now that in addition to the amendments suggested
in the report I have given notice of amendments to sections z5 (1) (@) and
28 (1) (4), which I understand my Hon’ble friend Malik UMAR HAYAT KHAN
considers to be improvements, If these are adopted by the Council clause
25 (1) () will run— o

“fells, girdles or otherwise wilfully damages any tree standing.on any
such land’'and in clause 28 (1) (#) after ‘owners’ the words ‘other thaa
auction purchasers ’ will be added.”

ADJOURNMENT.
The Council adjourned to Thursday the 28th February 1907.
LAHORE : | S. M: ROBINSON,
The a1st February 190y, } Secyetary, Pungab Legisiative Cowncis,

Panjab Goverament Press) Lahore—6-3-07=295+




PUNJAB GOVERNMENT.

LEGISLATIVE DEPARTMENT.

Abstract of the Proceedings of the Council of the Lientenant-Governor of the
Punjab, assembled for the purpose of making Laws and Regulations under
the provisions of the Indian Councils Act, 1861 and 1892 (24 and 23 Vict.,
Cap. 67, and 55 and 56 Vict., Cap. 14). .

THE Council met at the Council Chamber, Government House, Lahore,
on Thursday, the 28th February 1907, at 11 A.M.

PRESENT :

His Honour Sir CHARLES MONTGOMERY Rivaz, K.C.S.L, Lieuten-
ant-Governor of the Punjab, presiding.

" The Hon'ble Mr. T. GORDON WALKER, C.S.I, L.C.S.
The Hon'ble Mr. J. McC. Douig, C.S.I, I.C.S.
The Hon’ble Sir DaviD Masson, C.LE., KT.
The Hon'ble Mr. STEPHEN FINNEY, C.LE.
The Hon'ble Sard4r PARTAP SINGH, Ahluwalia,
The Hon’ble Thakur MAHAN CHAND.
The Hon’ble Malik UMAR HAvaT KHAN, TIWANA, C.LE, '
COLONIZATION OF GOVERNMENT LANDS (PUNJAB) BILL.

THE Hon’ble Mr. J. M. DOUIE moved that the Report of the Select
Committee on the Bill to make better provision for the colonization and admin-

-istration of Government lands in the Punjab be taken into consideration. He
- said +—

 The measure which is the subject of our debate to-day has been misunder-

stood by many whom it concerns and misrepresented, perhaps unwittingly, by

some who claim to reflect and direct public opinion. I hold in my hand a “sheaf
of petitions (there are many more of them) issued in lithographed form from a

“newspaper press and bearing the signatures .and thumbmarks of a number of
colonists. The signatories state that they have cz.ireful}y read or heard the con-

tents of the Bill and feel grateful for the opportunity given to them of stating

their objections. They think it is beneath the dignity of Government to cancel.

thie agreements on the strength of which they were induced to leave home and




kindred and to incur heavy expenditure, For a full statement of their objec-

. tions they refer Government to the columns of the newspaper mentioned above.

Public meetings, at which. the attendance has been large, have been held at
several of the towns in the Chenab Colony. The objections were summed up
in the first three of the resolutions submitted to the Lyallpur meeting, and these
1 shall now read to the Council :— X

¢ Resolution /.—This meeting is of opinion that Bill 3 of 1906 is not a proper Bill
to be passed into law, because—

“U i) Tt is unconstitutional and gdes against previos conitracts ;

¢ (2) it unfairly subjects the previous grantees to néw liabilities and tesponsi-
P

¢ (3) it alters the rule of succession against the provisions of the personal and
customary law of zamfndars ;

¢ (4) it provides severe punishments for ordinary faults and mistakes ;

“(s) instead‘of ghecking the illegal or unauthorized proceeding§ of officers it

Tegalizes them;

“(6) it creates, for reasons given above, feelings of distrust and dissatisfaction
amiong theé zamind4ts,

¢ Resolution I1.—As the work of colonization in the Chenab Colony is about to
end, and the already existing laws applicable to the Punjab are sufficient to regulate the
rights and liabilities of tenants, occupancy tenants, and owners, no new law is required for
the colony.

“ ¢ Resolution 111.—Even in the case of neiv colonies hard and stringent tdles would
be prejudicial to the interests of both the Government and the subjects.’

“ The same resolutions were passed at a large meeting lield at Gojra.

‘It is alleged therefore that Government intends to tear up the agree-
ments it has made in the past_and proposes to adopt for the future a harsh and
vexatious policy. [ am well awate that, however aroused, gendine fears and
misapprehensions exist among a large number of ¢olonists, and it is my duty
to meet their difficulties with sympathy, to provide a rémedy whére their
fears are reasonable, and to give a full answer to the assertions made. If
in_doing so I have to address you at unusual length I must crave your
indulgence. This measure has a long and tangled history behind it, which I
must uiitavel in explaining and justifying its provisions.

“ When T introduced the Bill on the 25th of October I mentioned that the
germ of the preat work of colonization carried out on the lands commanded by
the Chenab and Jhelum Canals was to be found in the settlement of the -Sidhnai
and Soh4g-Pdra Carnals ‘under the plans devised ‘by the late Colonel Wace.
A stheme for the Chenab Colony wds draiwn up'in 1891 by Mr. Ibbetson, who
was at that time Deputy Commissi of Guj la, was dered by a

~
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committee presided over by Mr. C. M. Rivaz, Financial Commissioner, and
was approved with some modifications by the Lieutenant-Governor, Sir James:
Lyall. " The grantees of land were to be divided into four classes,—

“ Auction purchasers.

** Capitalist grantees who were not to be bound to reside, who had to
pay according to the size of their grants a nazrdna or entrance fee
at the rate of Rs. 10 to Rs. 20 per acre, and could five years after
entry acquire ownership by additional payment of Rs. 21 per acre,
if half of the land had been brought under cultivation.

*Yeoman grantees were to hold on much the same terms, but their
grants were smaller and the nasrdna less. Under orders of the
Governmerit of India residence was to some extent made com-
pulsory.

‘“ Neither capitalist nor yeomar were to have any rights of transfer
before acquiring ownership.

*“ Peasant grantees paid no entrance fee, but, if they brought tinder cul
tivation half the area of their grants in five years, they were to be
given an inalienable right of occupancy.

“ One-fifth of the area of each estate was to be reserved as Government

property.

““ The form of lease used for the Sidhnai with some modifications was
_proposed for adoption.

“Before I go further I shall note the progress of colonization on the two
great canals. The dates I shall give are not unimportant. In July 1890, when
‘the Chenab Canal was still only an inundation one, three villages “were allotted
to Mashbi pensioners of the three Pioneer regiments. The real work of coloni-
zation did not begin till February 1892, when Mr. Maclagan was appointed
Colonization Officer. The Rakh Branch was the only one that had then been
constructed. This is the smallest of the three branches, and out of a total area of
1,813,000 acres colonized up to the end of March 1904 only 447,000 are on the
Rakh Branch. About two-thirds of this had been given out before February
1893 when Act 11T of 1893 came into force, and by the end of September 1897,
430,000 had been allotted. The area granted to colonists on the Jhang Branch
is 572,000 acres, and colonization began in 1896. The first settlers on the
Gugera Branch, on which the allotments ahount to nearly 800,000 acres, care
on to the land in 1898. Following the classification of grants on the Chenab
Canal given above, and omitting grants made on special terms, I may classify the
Chenab Colony allotments as follows :—

Acres,
“ To auction purchasers ... s 24,627
“To Ccapitalists e e 89,174
“To yeomen ... e we 142,406
“To peasants ... . e 1,344,054
The colonization of the lands ded by the Jhelum Canal began in 1902,

“ In November 1891, some months before theIcolonization of the Rakh
Branch lands was taken in hand, the Financial Commissioner issued vernacular
statéments of the terms on which lands would be granted to peasants. At the
:same time forms of application were s‘upplied_ with statements of conditions
attached. O 'the 25th of January 1892 he distributed similar forms of applica-
“tion. for yeoman and capitalist gtants; The was that each grantee should
“sign a deed of lease, aid n 28th January 1592 forms were sent to Gove;nmept.
: Délay occutted, and in-Febtuaty -1893 "the Government Tehants Act .(Punjab),
“waipassed, which was intended to ender leases unnecessary. It pmy,deg that
the Local Governiitéfit fight iasue statements of the conditions on which it was
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willing to grant land, that such statements sl-iou‘ld be prefixed to registers to be
opened and maintained by the Deputy Commissioner, that before a tenancy was
oranted the necessary particulars should be entered in the register. and the entry
should be signed by the proposed tenant and the Deputy Commissioner. This
constituted the contract. The person signing as proposed tenant was, notwith~
standing any previous agreement, to be deemed to have accepted the lands as a
tenant from Government on the conditions prescribed in the statement prefixed to-
the register. The eighth section of the Act protected the rights of tenants
from attachment and forbade their alienation without the consent of the Finan-
cial Commissioner. The ninth section made all sums due to Government in
respect of a tenmancy recoverable as arrears of land .revenue. -In November
1893 the Financial Commissioner sent to the Government for approval state-
ments of conditions for peasant, yeoman, and capitalist grants. on the Rakh
Branch. These agreed closely with the draft leases ; one important change was.
the omission of the clause from the peasant and yeoman statements which
forbade transfers. It was explained that this clause was no longer required as
Act 11 of 1893 prohibited the alienation of tenancies. Again long delay took
place. The statements of conditions for Mazhbi and peasant grants on the
Rakh Branch were sanctioned in August 1896, and those for similar grants on the
Jhang Branch in April 1897. Those for yeoman and capitalist grants on both
these branches were approved in July 1867. The Gugera Branch statements
for all classes of grants are identical with the Jhang Branch ones. They were
sanctioned in 1898. In January 1899 an amendment was introduced into ~them,
requiring the consent of the Financial Commissioner to transfers by yeoman
grantees, even after they acquired ownership. It will be observed that the Rakh
Branch conditions only assumed their final form when nearly the whole of the
land on that branch had been allotted. In consequence I have proposed an
amendment to clause 24 which I hope the Council will accept, although there,
as elsewhere, the signing of the register constituted acceptance of all the condi-
tions prefixed toit. The conditions for all classes of grants on the Jhelum Canal
and for peasant grants on extensions of the Chenab Canal were sanctioned in
July 1902. It is my duty to-day to explain to you what these various state-

ments of conditions contain and to refute the assertion’ that they have been -

set aside in the present Bill.

“The procedure provided by the Government Tenants Act of 1893, which
was to be so easy, was not so, as a matter of fact. I do not assert that the form-
alities required by sections g, 6 and 7 were carried out exactly or fully, The
Bill inits 33rd clause admits that there were defects and omissions, I do
not assert that grantees made themselves masters of the contents of the state-
ments of conditions. Except on the Rakh Branch at the beginning of coloniza-
tion the desire for land on the Chenab Canal was so keen that people would have
accepted without question almost any conditions offered to them. - It was enough
to know that, if they built their houses, settled on the land, and brought half of
it under tillage in five years, they would be given a permanent title in a canal-
irrigated area five or six times as large as the holdings they owned in their native
villages. For the rest they trusted Government ; and t!1e comfort in which they
live, and the large prosperity which most of them enjoy, is proof that their

fid was not misplaced. My Hon'ble friend, MALIK UMAR HavaT
ICHAN, has a large grant on the Jhelum Canal. 1do not think he will point out
anything in the Bill which contravenes- any of the cond|l|or3s on which' he holds
that land. I shall show when I discuss the clauses of the Bill to ‘which excep-
tion has been taken that most of them have been taken straight from the
Jhelum conditions. As already stated, - the conditions for peasant grants on
‘extensions of the Chenab Canal ‘sanctioned in 190z are identical with the
Jhelum Canal conditions. ~Are we then tearing'up the conditions framed for the
three great branches of that canal before 19027 Let us see exactly what these
conditions contain, I begin with those sanctioned for the Jhang ‘and Gugera
Branches, noting that they irrigate three-fourths of the colonized area, .

2
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** Government reserved its right to minerals and the right of the public to’
use roads passing through the allotment. It made certain special provisions
for the surrender by the tenant of land required for roads, &c., but these were
to cease to be operative when permanent rights had been acquired. A condition
limited in the same way bound the tenant to pay for the cost of demarcating
the land, digging water-courses, and sinking a drinking well near the village

'site. The peasant conditions provide that the tenant ‘shall build a house

and settle permanently in the estate’ The yeoman conditions add * unless the
Financial ‘Commissioner sanctions a diffetent arrangement in any particular
instance.’ The terms of capitalist allotments bind the grantee to construct
a house and ‘either reside therein himself or cause some competent member
of his family ‘or other person approved by the Deputy Commissioner to reside
there! Al the conditions permit the tenant ‘to sink wells, make water-
courses, plant trees, build houses, and otherwise improve the land.’ Provision
was of course made for the payment when due of canal rates, land revenue and
cesses, and clause 19, to which [ invite the special attention of the Council,
was as follows :— .
t

“ *1f the tenant fails to pay in the manner hereinbefore provided all sums due te

Government under these provisions and to duly observe all or any of the stipulations herein

-conlained and to be by him observed. then and in any such case the Government may forth-

with without payment of any compensation whatever resume and repossess the whole of
the said lands, ’

In the case of capitalist grants it was provided that the grantees should buy
the trees and brushwood outright. No part of the area was reserved as Gov-
ernment property to serve as a grazing ground. For peasant and yeoman
grants the provisions were as [ollows :—

‘“ (The tenant may use for his own bond fide private purposes connected with the
cultivation or reclamalion of the said lands any trees or brushwood standing thereon, but
such trees or brushwood shall not be sold, bartered, exchanged or given away by the
tenant : provided that any trees or brushwoad which it is necessary to remove in” order te
bring the said lands or any parts thereof under cultivation shall be at the absolute disposal
of the tenant and may be sold by him. ’

(That referred to the land allotted to the grantee.)
¢ ¢ The portion of the area of the mauza in_which the tenancy is situated which has

not been allotted, is reserved for the present as Government waste, The tenant shall be
allowed as a matter of favour to graze his cattle upou it, and, with the permission of the

* Deputy Commissinaer, to cut wood from it for his boxg fide domestic purposes when the

wood on his tenancy is exhausted. But he shall not be allowed to cultivate it. Any
infringemnt of this prohibition shall be regarded as a breach of the stipulations of this
statement within the meaning of clause 19, *

“We have seen already what clause 19 provided. Lastly, I ask your

attention to clause 20— K

«¢In the event of any dispute arising betweent he Government and the tenant during
the currency of the tenancy as to the property and rights hereb reserved to Government,
o as to any matter in any way relating thereto, or as to any of the conditions of the tenancy,
oras to any matter or thing anywise connected lhare\vngh! the said dispute shall be referred
for the opinion of thé Deputy Commissioner, whose decision shall be final and conclusive
etween Government and the tenant.”

¢ Clauses 19, 20, and the clause regarding residence were to be of perpet-
ual obligation, remaining binding after a capitalist or yeoman grantee had
acquired ownership.

“The Rakh Branch conditions as settled in 1895 and |§92 agree for the
most part word for word with _}};'e con.djnwns for the same ge§lti‘|:xpt|ons J_o! gra::s

ther two branch: e ial and hi g tion "
:2,:2:: different. The peasant is bound to settle permanently, but it is not
expressly said that he must build a house for himself. The yeoman eondition
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agrees with the capitalist condition on the other branches and implies that the-
grantee is not bound fersonally to reside. There is no provision requiring a
tenant of any class to contribute to the cost of sinking a village well.

‘I must trespass still further on your patience and ask you to consider-
with me the chief provisions of the Bill in the light of the above remarks.

“Clauses 5 and 9 refer only to statements of conditions to be issued’
hereafter. They cannot bear any other construction, But unfortunately the
Statement of Objects and Reasons says * Under the conditions of sale by auction
and the terms under which tenants have been allowed to acquire proprietary
rights in accordance with the statements of conditions issued under Act III of
1893 the proprietary rights have always been subject to certain limitations,
provision has accordingly been made (clause 5 and clauses o-11) for the legal
enforcement of these limitations against the persons bound by them.’ "The fact
that the District Indian Association of Réwalpindi should have supposed that these
clauses could affect the position of existing grantees can therefore be no cause
of complaint. The limitations to which the ownership acquired by yeoman and
capitalist grantees is subject are embodied in existing of counditions.
To some of them [ have already refeired. They are maintained in force, not
by clause 5, but by section 4 of the Punjab General Clauses Act I of 1898 and
by clause 8 of the Bill. A certain amount of land on the Chenab Canal has
been auctioned in 1892, 1899, and 1goo. The rights of the auction purchasers
in 1892 are regulated by a deed of sale signed by the Chief Secretary to Govern-
ment and by the vendee. They are practically unrestricted except in one
particular. The vendee .agreed that ‘in case of any dispute as to
land or lands, property and rights, hereby reserved, or in any matter incidental
or otherwise relating thereto, or asto any compensation as aforesaid, or as to
any other matter or thing arising out of this indentire, the decision in each
case of the Lieutenant-Governor for the time being shall be final and con-
clusive Before the sales made in 18g9 and 1goo public notice was .issued

stating the conditions, This most assuredly imposed limitations on the fullness

of the proprietary title acquired, one of which may be quoted—

¢ 1o buildings shall be erccted on the lands purchased for agricultural purposes
without the sanction of the Deputy Commissioner.’

* Much suspicion seems to have been excited by clause 8 which " provides
that ¢ any person whe before the commencement of this Act was a tenant from
Government of land to which the Government Tenants (Punjab) Act, 1893,
applied shall . .. . be deemed to have accepted and to hold the lands of which he
was a tenant in accordance with the conditions originally made applicable to his
tenancy as supplemented to the extent hereinalter expressly providéd by this
Act” T stated when 1 laid the Bill before the Council how. limited was the
extent to which retrospective provisions had been introduced into it. In Select
Committee we have safeguarded the position further, and I am myself
about to propose amendments which go further still. When I deal later with
the clauses which have any retrospective effect I shall explain carefully what it
amounts to, But here I wish to state that, if the Bill supplements the conditions
in-one direction, it is the intention of Government to give grantees the benefit
of some provisions which are more favourable than their present conditions. 1.
shall state hereafter what these are, and in this matter I should be under-
stood not as stating my own opinion, but as speaking by 'permission and with
authority. : !

“Section 12 only refers to persons put in possession of land in a colony as
tenants after the commencement of the Act. The Select Committee: has propos-
ed to strike out the words ‘ or shall have withheld information which he knew
to be necessary for the determination of such: qualifications.” They are not
required, and it is just conceivable. that in a few cases their - retention: might

cause hardship,
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* Clause 14 has been framed with so careful a regard for existing rights
that T should not have thought it necessary to refer to it here. But in a very
temperate and reasonable memorial presented by the Zamindérs' Association of
Lahore it is suggested that some further safeguard is required. I should
explain that, when the colonization of a grcat waste area is undertaken, we
generally find a few wells scattered over the area and held by Government
lessees the period of whose leases has not yet expired. It is necessary to
determine these leases, and the usual plan is to give the lessee a grant of canal-
irrigated land on peasant terms. I think he makes a very profitable exchangs,
“But section 14 gives him the option of taking instead compensation in cash
with the addition of the 15 per cent., which would be given if we acquired his
.~ ' rights under the Land Acquisition Act. If he objects that the compensation
offered by the Collector is insufficient he may require that his interests shall be
acquired under the procedure laid down in the Land Acquisition Act. When
an award is given under that Act he can claim that the matter be referred to
the Divisional Judge for decision. The objection of the Lahore Association
that an appeal from the Collector’s first offer of compensation should be allowed
seems therefore to have no force. :

“1 now come to a very important clause of the Bill,—~I mean the one
restraining transfers. You will observe that, like the corresponding clause in Act
TII of 1893, itonly deals with the rights of tenants. If in the case of yeomen
who have acquired ownership alienation without permission is illegal under the
statement of conditions applicable to their grant, as for example in the case of
yeoman grantees on the Gugera Branch, the bar to transfer is not removed by
this clause. It forbids transfers by will, and thisis an addition to the law, the
reason for which | explained at the meeting of the Council held in October last,
1 do not think much, if any, notice has been taken of the change, or that any
complaint has been made. My own opinion is thatit is very undesirable that
the first colonists should have a power to make wills, simply because the grant
they have received from Government is technically self-acquired propesty. The
prokibition does not, as | have already pointed out, affect yeomen and capital-
ists who have acquired ownership. If their personal law gives them the right
~  to make testamentary dispositions of their land they retain that right. Section 8
of Act III of 1893 did not specifically mention leases. All the Jhelum Canal
conditions and the peasant conditions issued in 1goz for extensions of the Chenab
Canal prohibit subletting for more than two harvests, and this limit was. repro-
duced in clause 16in its original form. The Select Committee has for very

ood reasons explained in its report proposed to substitute * two years” for
“two harvests.””  But on further consideration we are prepared to do.a great
deal more, as I shall explain when I shall propose an amendment which is
on the agenda, Grantees on the Jhelum Canal will be allowed the benefit
of the relaxation of one of their conditions. Ido not intend to take up your
time with a discussion of the difficult question how far subletting by tenants was
restricted by section 8 of Act III of 1893. I hope the Council will agree to the
proviso which the Select Committee wished to add to section 16, that in the
case of any tenancy existing at the commencement of the Act the section shall
not operate to create any restriction on the power of subletting not enacted by
section 8 of Act III of 1893 or embodied in the statement of conditions
applicable to the tenancy. .

« Exception has been taken to section 18 on the ground that ‘it limits the
succession of owners to a very narrow circle of heirs . against the established cus-
tom and usage of the country.’ . The third resolution of the Lyallpur meeting,
which I have alréady quoted, probably refers ' to this; clause. I understand that
in the Chenab Colony the clause ~was supposed to -be- retrospective, and the
same misconception appears in the. memorial of the District . Indian = Association
of Réawalpindi. The opening words-'of the clause “in all' statements - issued
under section g of this Act’ show that it hasno_retrospective effect whatsoever:
The Select Committee has proposed to strike out the words ‘or owner”.
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This is an undqubted improvement, for there is no reason for limiting succession
to heirs of the body of an original grantee who has acquired ownership

*“The first sub-clause of section 19 has been criticized as inequitable on
the ground that the deceased tenant’s family will lose all he has spent in reclaim-
ing the land. Let me read the corresponding condition in all the Jhelum state-
ments and in the' statements for peasant grants on extensions of the Chenab
Canal—

- .
“When the peasant dies without having acquired a right of occupancy under cons

dition 22 the tenancy shall lapse to Government, and all rights conferred upon” the tenant
by those conditions shall be extinguished.’

“Our sub-clause is much less stringent. It merely provides that
‘the Collector, if he considers that in the circumstances of the case such
an order would be equitable, may direct that the land shall be resumed.’
The Collector has to find, and on appeal the Commissioner has to find,
that under the circumstances of the case resumplion is equitable before
he can resume, and if both of them err, the Financial Commissioner can
be asked to overrule them. In the Jhelum Colony a regrant to the heir
i a new tenancy, and occupancy rightis not claimable for five years. But
under the provisions of the Bill, if the grant is continued to heirs, "the period
during which the original tenant held the land will be taken into account in
calculating the five years of probation, It is idle to contend that resumption
would never be equitable. The tenant’s connection with the land may have
been very short or very unsatisfactory. I suppose only the Colonization Officers
in the Chenab Canal Colony and my predecessors and myself as the authority
hearing appeals {rom their decisions realize the infinite trouble involved in gettin,
many grantees to reside on their grants and build houses. They have homas an§
lands in Gurddspur, or J&landhar, or Amb4la, and persistent attempts, continued
year after year, are wade to evade the fulfilment of the conditions on which they
hold their allotments. The plea that the tenant has sunk money in the land with
no adequate return is plausible, but is it generally speaking true? Probably on
the contrary he has made large profits. The reclamation of land in the tracts
served by our new canals often costs very litile, the settler gets virgin soil, and
initial reémissions. On the Jhelum Canal he pays nothing'to the Irrigation
Department for water and no rent whatever for two harvests. All that is
recovered from him is Rs 2 per allotted acre for the cost of survey and water-
courses. The terms on the Chenab Canal were still more liberal. ~ Many colo-
nists on the Jhelum and Chenab Canals could tell the people, who think Govern«
ment is so short-sighted as to be hard on its tenants, that they have received indulg-
ence in this respect beyond the strict letter of the law. The clause applies only

to future allotments, but in practice Government will apply its provisions to the .

Jhielum grants in place of the severer condition on which "they are held.

“We have next to consider a group of clauses, 20 10 23, dealing with build-
ings and village sites. Let me explain the actual state of things in the Chenab
Colony. When the first yeoman and capitalist grants were given out on the
Rakh Branch no land was reserved for a village site. Under the conditions as
finally issued in 1897 they were bound to build ‘houses. They: built them for
their tenants and themselves on their own lands with the result that in their
villages there are numercus hamlets scattered. over the area. To Quote the
words of a former Colonization Officer—

¢ The small steadings seldom exhibit any signs of cleanliness or neatness, and aré
generally sirrounded by deep and irregular borrow-pits partially filled with refuse. How-
ever ideal, therefore, may’ be the conception that each grantee should live on his own
1and, in practice it is not satisfactory, and it combines disadvantages both for the people
and for the administration. A system of scattered homesteads places difficulties in the
way of all police and révenue’ work,, and deprives the colonists of many of the amenities
of life obtainable in larger communities. The small hamlet is more liable to thef¢ a

dati the full  of village menials being seldom:available on the’ spef,

T
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-and if well water is to be obtained for drinking purposcs, the whole burden of expenditure

jalls heavily on one man. For these reasens the grantee themselves now generally prefer
foint villages. The only objections to the latler are difficulties of distance for labourers
and carriage of manure, but these can be overcome by allowing steadings for cattle and
men on the grants themselves.’

“ With the exceptions noted above and perhaps some cases on the Jhang
Branch land has been reserved for village sites in making allotments, and this
was also dane in selling land by auction” in 1899 and 1gco.  The public notices
then issued declared that ‘ viillage sites will be fixed at convenient intervals
throughout the area to be sold by auction. For the purpose of residences for
himself, his servants, and tenants, allotments of building land on these sites
will be made te sach purchaser in proportion to the area purchased by him.
No rent or revenue will be charged on such land.

“In the vast majority of cases therefore the whole population ‘of each
village lives within a single site, the land of which is not included in the allot-
ments made to grantees and entered against their names in the registers The
reasons for keeping village sites as the property of the State are strong. It
enables us to insist that sites shall be laid out cn a regular plan, and: that the
people shall live in healthy surroundings. Anybody who is familiar with the
colony knows how admirable bas been the result. Instead of narrow and dirty
lanes and small houses crowded together we have broad roads bordered by
spacious enclosures in which the grantee builds his dwelling house and his store-
rooms and keeps his cattle. He is usually allotted g6o square feet for every
square of agricultural land which he holds. Village menials and shop-keepers
are given smaller but still roomy sites. Grantees hold their sites free of rent,
and so do the tenants of yeomen-and capitalists and the village menials. Other
occupants pay a small rent to Government.

“ The Jhelum condjfions expressly require a grantee to build a house on
a site allotted by the Depity Commissioner. It is true that the conditions for
the three great branches of the Chenab Canal do not say that the house must
be in the square reserved for the village site, and that “the capitalist condition
runs that ‘ the tenarit shall construct a house on the said lands’ (7. the lands
allotted to the tenant) ‘or in the village in which they are situated’ But surely
the enforcement of building on a common_site and more or less ona regular
‘plan was most/wise and salutary. Here is a pleasant picture of the colony
villages—‘ THe best villages are those of the peasant colonists who come to
stay and mafe themselves comfortable; but there are considerable differences
in expenditylre and style of acchitecture.’

“ Ahe Amritsar peasant is usually the most ambitious. If a Sikh, as he
usually i§, he loves a high wall and a good gafeway, which serves also as a screen.
He houses his relatives and tenants well, and usually spends money lavishly on
the Lares and Penates of his establishment, The Jalandhar Jat is very partial
to the deorhs or covered entrance which is so common in his old district, He
makes it of burnt brick masonry which may cost him a thousand rupees, and
covers it with strange pictures which often include rough presentments of Euro--
pezn soldiers. Ludhidna grantees do not as a rule spend large sums on their
dyfellings, and Ludhidna villages are generally rather untidy. Occasionally,
however, a lofty two-storeyed house is erected, and a long verandah, which
rotects one side of the house, is common enough. A bungalow in European
dtyle is becoming quite a common luxury even for, well to-do peasant lambardérs
o whom the soothing pankha is by no means unknown.

“ When touring lately on the Upper Jhang Branch I wasimmensely struck
with the scrupulous cleanness, orderliness, and comfort of some of the Yangli
villages occupied by people who a few years ago were Bar Nomads. To use a
homely phrase one might have eaten one’s dinner off the floors, and the
store-tooms were models of neatness and good order, These people deserve
every credit. Nothing that Government could -have done could have -enforced.
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so high a standard, but the action of the State has made it possible. It has
been usual, I believe, on ‘the Chenab Canal to require grantees who wished
to keep their cattle on their own allotments to get permission to put up the
needful buildings. I do not think that was corréct, for the conditions permit
the grantee ‘to build houses” But if the Council accepts the amendment
of the Select Committee to clause 23, no such permission- will be required.

“Clause 23 is intended to affect all grants past and future. But as safe-
guarded by the amendment proposed by the Select. Committee, I think the
Council need not hesitate to pass it, The Lahore Zamind4rs’ Association, deal~
ing with the clause in its unamended form, notes with reason that, if an owner
plants a garden on a portion of his land, the erection of a building in the garden
ought not to be open to objection. If an owner does anything so useful and
pleasant, and wants a garden house in which he can sleep on sultry days or
nights, he will be a very cross-grained Collector who refuses leave, and he is
little likely to be supported in such ill-advised action. The maximum punish-
ment provided for a breach of the prohibition in section 23 was perhaps too
severe, but an amendment on the agenda paper will put that right.

““I believe the other three sections were meant to apply to existing as well
as to new grants, but, if that is the case, 1 am advised that the intention has
not been made effectual. I am not sure that this is beneficial to present
grantees, as apparently it leaves it optional with Government to demand rent.
But there is no intention whatever of altering the state of things to the grantee’s
disadvantage, and, so long as’a grantee in the Chenab or Jhelum Colony con-
tinues to be a tenant or owner, he will Tiold the site allotted to him free of rent.
By additions to sections 20 and 21 the Select Committee has made provision
for the case of transferees holding under valid deeds of sale. We cannot allow
the vendor of the agricultural land to sell in whole or part a site which belongs
to Government. But we have done what we can to see that the transferee shall
get a site,

“Clause 24 of the Act is one that has been subjected to much criticism. I
do not suppose that any one can reasonably object to the first sub-clause. The
remaining sub-clauses are in exact agreement with clause 23 of the Jhelum Canal
conditions and-the peasant conditions on extensions of the Chenab Canal except
that we propose to extend the period of grace for payment of Government dues
from 15 to 30 days. They are far less drastic than the conditions for all classes
of grants on the three great branches of the Chenab Canal sanctioned between
1896 and 1898. If the clause is adopted in the form suggested by the Select
Committee, an awner will no longer be liable to ejectment without compensation
for unpunctuality in paying land revenue and canal charges. Payment will be
enforced under section 27 by the same processes as can be employed against
any defaulting proprietor anywhere in the Punjab. It may.be that we could
insist that, sub-section (2) notwithstanding, an owner’s lability for default in
payment under existing conditions is unaffected, but we shall set up no such
claim, It may be assumed that as regards all owrers in the Chenab Colony
the condition referred to above will be treated as cancelled. There was no" pro=
vision in the Chenab Canal conditions like that in the Jhelum conditions and
the present clanse for fining grantees for breach of conditions, but in practice
Colonizati fficers employed fines as a milder weapon than confiscation.
Section 24 is a relaxation of existing conditions, and at present we are not
prepared to ' go_further or to deprive ourselves of an effective means of enforc-
ing conditions without the necessity of bringing suits.

“Even in.the case of those yeoman grantees who are bound to reside we
require a strong and a ready means of enforcing compliance. What ‘good to |
Government or the Colony are yeomen who do not live on their lands? The
very object of the creation of this class of grantees was to attract men who
would be local leaders, to whom Government might look for help.in its dealings: |
with the great mass of the peasantry, Administration is always difficalt where :
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no class is to be found but the actual tillers of the s»il, and one of the great
‘mistakes of the early government of this province, otherwise so admirable, was
that that fact was not adequately realized. = Sixteen years ago, when the Colony
was about to be started, the Government of India pointed out ‘ the serious objec-
‘tions _attaching to the creation of small absentee proprietorships.’ Colony
-administration ought not to be perpstual, and clause 33 of this Bill provides a
ready means for its gradual withdrawal. When action is taken under that
clause we may be able to relax existing conditions, but that is a matter for future
consideration. ’ :

* The position of the Rakh Branch grantees is - peculiar because most
of them had been put in possession long before the conditions were finally
sanctioned in 1896 and 1897. 1 have put on the agenda paper a notice of
-amendment, which will exempt them from the operation of this clause. I reserve
anything more that has to be said on the subject till the time comes for moving
‘the amendment.

“ Sections 23 and 26 deal with offences and their punishment. These are
new provisions and one of them at least has caused alarm. The offences are
all connected with land owned by or in the possession of Government, or set
apart for the common purposes of a town or village community, cr for a road,
canal, or water-course. No one may encroach on such land, break it up for
-cultivation, build or dig water channels on it. Ought we not to have a ready
means to prevent such things? The provision as to trees on Government lands
or lands set apart for the common purposes of a village has aroused alarm, and
in its present form this is not perhaps to be wondered at. I have put
-an amendment on the paper -which I hope will be considered an improve-
ment. In the Select Committee’s report it has been proposed to greatly
reduce the penalties as they stood in clause 25 as originally drafted.
On further consideration we think we can do evea more than it proposed
and still retain sufficient power to enforce obedience. I shall move an amend-
ment to-day which will, if adopted, strike out the penalty of imprisonment
altogether.

“ The tracts commanded by our new canals in the Western Punjab were
in their natural state singularly bare of trees. Much has been done in the Chenab
Canal to remedy this, though the conditions for the three principal branches did
not give Government power to enforce tree planting. The provision on the sub-
ject in clause 28 (1) (d) and the proviso thereto is taken from the Jhelum and
later Chenab conditions. Tree planting is so desirable that we wish to take
power to enforce it generally on Government tenants. In framing actual rules
we shall endeavour to require nothing that will directly or indirectly have any
'serious effect on the area which can be successfully cultivated. The trees will
belong to the tenant and Government will have no claim to derive any profit
from them. The clause as it stands gives Government power not only to insist
on trees being planted on land owned by itself and held bz tenants having a
permanent title, but also on land of which the ownership has een acquired by
-capitalist_and yeoman grantees. I observe that my Hon'ble friend THAKUR
MaHAN CHAXD intends to propose an amendment to omit the words ‘and
owners’, in clause 28 (1) (d). [ am quite willing to accept that amendment
if he will agree to limit its scope, so that it shall only apply to those persons
who have already acquired ownership or are now holding Jand on conditions
which permit them to acquire ownership. But I think we should retain full
power to require future grantees of all classes to plant trees. I have an amend-
ment to propose which will greatly reduce the severity of the penalties that can
be attached to a breach of rules framed urder clause 28.

* The provisions of section 29 enable Government to impcse a cess on the
occupiers of village sites in colonies to be spent on their sanitation and general
-administration, This is a new power, but it is one I think may very properly
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be taken, 1 have already referred (o the excellent homesteads that the - colony-

estates now possess. The sites belong to Government and in the vast-

majority the chief inhabitants are State tenants. It may become, 1 do not say
it will become, necessary to levy a small cess to be spent on conservancy and
other purposes for the good of the inhabi In all Punjab villages
there is a maéba or village fund which may be used for any common “purpose at
the people’s discretion. ~There is no malba in most of these colony estates and
we have at present no power to introduce ore. Of course a cess under clause 29
would not be a ‘ malba’ properlgl so_ called, for it would be imposed by authority,
Government could by rules issued under clause 28 (1) (¢) regulate its expendi-

ture, and these rules would certainly not cover some of the objects on which the-
0

wmalba is commonly spent.

‘“ The Select Committee has proposed to add to clause 34 a proviso that
if a register has not been signed by a tenant the statement applicable to the
tenancy shall be deemed to be that which was in force for tenancies of the same
description at the time when the land was allotted No registers have been
prepared in the Jhelum Canal Colony and ' there are a few cases in the Chenab
Canal Colony where the registers have. not been signed.

‘1 fear I have occupied much of your time. But the circumstances to

which T alluded at the beginning have made it my duty to explain the provisions:

of this measure fully, to answer objections with patience, and, where they were'
reasonable, to meet them half way. A great deal of the criticism has been ill-
informed, but that was inevitable It is possible that some of the critics and some-
who have felt their personal interests were at stake may read what I say to-day.
Perhaps I may be allowed to address one word-to them. Criticize fully and
freely any measure of Government, which, like this one, affects large bodies of
people. "t is right and proper that you should do so. But avoid that attitude
of overstrained suspicion, which robs your criticisms of “half their force. More
than one of us who sit round this table have in their own spheres had something to
do with the building up of the great colonies to which this Eill relates. We have
seen the prosperous villages which occupy what was once a barren waste. We
rejoice in the prosperity of the people,’'who have exchanged slender means and
scanty acres at home for what is to a peasant affluence. We know that their
prosperity  has not, only benefited themselves, but has brought a rich return
to the State for the money it ventured on its great canals. Is it likely, is it even
imaginable, that we should deliberately set our hands, I do not say to destroy, but
in any way to mar, that great fabric of which we are so proud.”

The Hon’ble MALIK UMAR HAYAT K#HAN said:—‘“ Your Honour, I
beg permission to say a few words before the Bill is taken into consideration.
It is admitted on all hands that the Bill is an important one, but unfortunately
owing to certain circumstances we have been unable to give sufficient time to its
consideration.

* As the people in the province generally and the agriculturists particularly
are backward in education they do not grasp things quickly, and thus lose the
opportunity for criticism ‘especiully as the conditions prevailing in the
colonies themselves are manifold and diverse. It is only now at the critical time
that they have been awakened to the fact, and have begun to send in their
ications and repr ion: .

. “1 would, therefore, like to suggest that further time should be given td
the Members of the Select Committee to go through all the papers thoroughly,
and thus be in a better position to submit a complete and satisfactory report to
the Council. :

“ Moreover, the changes in the Bill during the last two days have been so
fapid that it is very difficult for one to follow them and to frame any opinion
about the merits and demerits thereof.”.

PE
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The Hor'ble THAKUR MAHAN' CHAND said ;—* It is rather satisfactory
to remark that the Bill as now amended by the Select Committee appears to be
-much better than what it was before, but it could have been much improved, had it
‘been-postponed for some time for further consideration. - The coming forth of
so many proposals of améndments from all three Members of the Select
‘Committee “sufficiently prove that the Bill yet requires fuller consideration, and
before having a discussion about it in the Council it must be returned to the
Select Committee for a fresh and final report. -

1 find too many amendments on the List of Business proposed by the
Hon'ble Mr. DOUIE, of which I had no notice before now, so [ will be upable to
‘make any observations on the point unless a reasonable  time is allowed to think
-over them.”

The Hon'ble SARDAR PARTAP SINGH said:—* Your Honour, as a
Jayman 1 cannot offer any observations with regard to the legal aspect of the
‘proposed enactment, and it will be a matter for experts conversant with principles
of jurisprudence to consider whether or not so much of the Bill as increases the
rights of the Government, and relatively derogates from the rights of tenants, is
politically sound. Permit me, however, to make one remark in regard to the
policy of the Bill under discussion. = If the result aimed by the measures pro-
posed and achievable by them is to place the landlord and tenant on a basis of
fair adjustment of mutual rights, they are open to no objection. While, on the
other hand, if the rights of the tenants vested in them prior to the present Bill are
to be detracted from, then in my opinion the landlord must make out avery strong
case supported by political exigency or strong grounds of expediency, Of course
new tenants desiring to become so with a knowledge of the terms offered have
obviously an option to accept or reject them, but to those who have placed them-
selves in the position of Government tenants on a particular understanding, the
Bill naturally will not be acceptable. It is a fact which should not be ignored
that clause 8 of the Bill has invited great opposition from tenants prior to the
Bill, and on various grounds this clause bas been criticised, 1 may be pardone
for remarking that the Government pies two-fold capacities which are independ
ent- of each other. One is that of a landlord of an impersonal type whose object
is certainly unlike and dissimilar toa common landlord whom a sordid desire often
prompts to trample on the rights of his tenant. The second capacity is that the

p the hinery of a legislature which it can always invoke
to its advantage, a privilege denied to private landlords. It follows, therefore,
that the public generally should not be given an impression that that machinery
can be used for the benefit of the Government as a landlord without a corre-
sponding advantage to the persons affected thereby.

“ Now viewing the Bill from that standpoint I for one have not been able to
discover anything in it which confers on the tenants any advantages over and
above what they possessed before, while there is manifestly considerable derogation
from the original grants, 1 canunderstand that there may be, at times, reasons,
and very ccgent ones, for giving retrospective effect to an enactment betweea
party and party, for example the Punjab Pre-emption Act, Contract Act Amend-
ment Act (on the subject of undue influence), and the like, but the same grounds
cannot apply reasonably when one party concerned happens to be the Govern-
ment itsell, nota political State but as proprietor of certain properties.  From
what will follow hereafter, namely, when | shall examine some of the provisions of
the Bill, it will appear that the tenant prior to the Bill will be in a much more
disadvantageous position  gud their landlord, the' G_oven}ment. The conclusion
js irresistible that there can be no Jegal or moral justification for clause § of the
Bill which, I would suggest, should be so framed as to exclude the tenancies and
tenures created before the Bill.

“ Coming now from the general to the particular, I ﬁnc! that in.clause 18
“heirs’ and’ ‘legal representatives’ are held to mean exclusively the heirs of
the body of tenant and his widow if any. This provision clearly deprives old
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“tenants of the privilége which; I believe, they otherwise possessed of being suc.
‘ceeded by heirs other than those of their body, as for example heirs by adoption or .
‘customary appointment of an heir, The restriction of heirs to those of the body-
“only will naturally result in larger resumptions to’ the Government—a result
detrimental to the interests of the tenants. Likewise, there is a possibility of
‘rules of succession to tenures which the Local Government is authorised to regu-
late under clause 28 of the Bill, also resulting in derogation from the tenant's

rights.

“ With regard to clause 23, I am of opinion that the equitablé¢ rule which
prevails in courts of law between ordinary landlords and tenants, should not be.
departed from, and which is to the effect that no tenancy is forfeited, particular]:
a permanent ten_ancy {or mere non-_payment of rent. The courts of equ'l&
“always afford relief against such forfeiture clauses. The clause under discus-
sion will, | am afraid, work great hardship on the tenants if non-payment of the
sums due to Government entail a forfeiture of tenancy and a consequent resump:
tion of it, super-added as it is by a further penalty of so many rupees per acre
or a part of an acre. This hardship will be further enhanced by a summary
‘gviction of the defaulting tenant by the Collector who is undoubtedly an agent of"
the Government. We must not forget that the interests of Government in the
matter of dues are amply safeguarded by clause 27 which provides thar * all
sums dueto Government and ’ shall be recoverable as arrears of land revenue.
The clause as it stands provides no guarantee whatever against a wrong deci-
sion as to a demand for payment of the dues. Nor is any remedy open to such
a tenant otherwise than by way of appeal to higher revenue authorities, which
the public will always view, rightly or wrongly, as representatives of Government
interests. 1, however, think that the period of even 30 days, assuming that the
clause is retained as it is, is too short a period of grace. "It should be at least
raised to six months, considering that an impecunioiis tenant may be able to repay
the sum in arrear from the produce of the next harvest, and also in consideration:
of the penalty of forfeiting the tenancy. I would suggest that if clause 24 is.
retained, some guarantee should be provided against any possible abuse of the
privilege conferred on the Collector. Would it not be ‘more advisable and ex:
pedient to substitute in lieu of the forfeiture of tenancy some penalty in money
in addition to the rent due. We must not lose sight of the fact that the very-
benefit which the benign Government intended to bestow on retired military and
other officers and the peasantry, who have forsaken their ancestral homes for
better prospects on the colony, be frustrated by frequent resumptions. The
tenants as a class, the moment they are evicted on default of payment of Gov-
ernment ‘dues, will naturally smart under a sense of wrong, which state of affairs
is farthest from the motives of Government,

“ With regard to clause 25, my Hon’ble friend MR. DOIUE has proposed
A are 10« o dimint

which is ded h the possibility of the harassment of’

an
ténant on paltry grounds, but the amendment is too vague and general to pre-
vent the mischief intended to be avoided. T would suggest that lopping the
twigs or leaves of a tree should not be made an offence, and the interests of
“Government will be amply protected if sub-clause (4) were to run as follows :—

* fells or destroys a tree, * R

According to the amendment I have ventured to suggest, tenants shall
be able when they are in need of small wood pieces for agricultural purposes to
make use of the trees in a manner not permanently destructive of them. [ may
note in passing that in the majority of cases trees on occupancy holdings of:
private individuals are partially made use of by occupancy tenants for .agricul-
tural purposes, without the property in the trees being detrimentally affected.
A rule approaching to this practice’ would be the best rule between the Govern::
ment and its tenants, * .
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. * Coming now to clauses 32 and 33, the combined effect of these two
clauses appears-to me to divest Civil Courts of all jurisdiction regarding the,

- working of the Bill under discussion. Not only are the Collector and Local

Government exempted from all jurisdiction of the Civil Courts, but the protec-
tion has been extended to every public servant and for anything done by him
in'good faith. Statutory powers exercisable under various statutes by public
officers are generally subject to correction by the Civil Courts if the actions of
such public officials are beyond the scope of their powers conferred by a parti-
cular ‘enactment, or are proved to be oppressive, grossly negli or

able. The present Bill goes very much further ; it gives immunity to every
public servant for anything done by him in good faith. The clause 33 as at '
present worded introduces, however, the words ‘good faith,’ the definition of
which has to be sought for elsewhere in other enactments, When we remem-
ber that the Crown has allowed itself to be subjected (excepting Acts of State)
to the jurisdiction of its own Courts, there does not seem to be any reason why in
a matter not of public interest, but of its proprietary interestsand in its relations
towards its own tenants, the Civil Courts should be deprived of all jurisdiction
whatever. B

T cannot conclude this without preminently drawing the attention of the

Council to the political aspect of the proposed measure. It scarcely requires
any demonstration to prove that in opening out the barren tracts of land which
for centuries had lain waste, the Government had in view the material prosperity
of its subjects. So many congested areas of the Punjab have been relieved ; so
many deserving zaminddrs and Government officials” have been rewarded fof
their meritorious services ; so many wayward and the unemployed have found
useful and lucrative employment. ~ The whole agricultural community has ap-
preciated the boon conferred upon them. They are fully alive to the solicitous
‘care the paternal Government takes of them by adopting various methods to
protect them and by devising so many plans for their material prosperity The
same community out of which our Indian Army is mainly recruited is labouring
under a sense of gratitude and displays every readiness to assist Government
with their hearts and souls, The retired military’ officers and others found in
the land awarded to them a generous recompense for their labours. That to
allow this community which is the backbone of the Indian Empire to entertain
an impression that the Government is going to back out of their contract would
‘be highly impolitic and inexpedient. .
. “To conclude, I would summarise my suggestions briefly to the effect that
the Bill should not have a retrospective effect with regard to the tenancies and
tenures prior to the Bill ; that the rules of succession extant with regard to
other property rights should.not be deviated from concerning land acquired from
Government ; that the tenants should have the satisfaction of holding on as
near as possible as other tenants of private landlords, 2iz., tenancies and tenures
should not be forfeited fo: mere default of payment of dues; and, lastly, that, in
order to ensure the proper working of the proposed enactment, the Civil Courts
should possess some sort of jurisdiction. T would, moreover, suggest that the
Bill be referred again to the Select Committee for reconsideration with a sugges-
tion to consult public bodies and principal persons of light and leading on the
Colonies to avoid misapprehensions which the Bill as it now stands is calculated
to create, and to_dispel all possible impressions that the - Government means to
commit a breach of faith, with regard to contracts enteredinto prior to the
Bill. "

The Hon'ble SiR DAVID MASSON said:—“ T desire tosay that I
came to this Meeting of the Council With a feeling of considerable apprehen-
sion and misgiving. It was brought home to me, in many ways, that this
Bill had evoked strong opposition, and I came here quite prepared to vote
against its being passed to-day if it appeared that the reasons for that
opposition had not been -fully ~ considered. After listening to the clear
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and ample statement of the Hon'ble MR. Doult 1 felt quite re-assured,
and 1 would ‘not support the motion of the Hon’ble MALIK UMAR HAvAT
KHAN that the Bill should not be. taken into -consideration. - Nothing
that has been said by the Hon'ble SARDAR PARTAB SINGH alters my
decision, not do 1 share the feelings of regret with which he would still apparently
regard the passing of the Bill. On the contrary, it would appear to me a matter
of regret if the Bill were not passed into law before the Hon'ble PRESIDENT
gave up the reins of Governmént in this province. 1 cannot speak with the
Hon’ble Member’s authority on behall of the zamindArs, but it seems to me that
all their reasonable objections have been liberally met, and I am confident that
the amendments of to-day will remove all valid objections to the le]. ”

His Honour the PRESIDENT said :—“ I did not know until now that
any objection would be raised to this motion, and 1 cannot agree that the
consideration -of this Bill should be postponed. All Hon'ble Members will,
I am sure, agree that in the interests of the colonists themselves an enactment

. of some kind is needed, to regulate their rclations with Government and to
provide for the proper administration of the colonies. The Hon’ble Member in
charge of the Bill has pointed out what care has been taken in preparing the
present measure : it has twice been submitted to and considered by the Govern-
ment of India and the Secretary of State ; it was introduced into~ this Council
four months ago ; and the very large number of memorials, representations, and
resolutions submitted to us shows that every one has had ample time to consider
and criticize its provisions. Lastly, I myself have very carefully made a final study
of the Bill with the Hon’ble Member in charge, and we have carefully considered
the criticisms submitted, with the result that the more stringent provisions of
the Bill have been in many directions relaxed and a number of concessions_have
been granted as will be seen from the amendmeats on the List of. Business.
No doubt some uneasiness has been created in respect of this Bill, but for this
very redson it seems to me that it should be passed as soon as possible, and
1 have little doubt that, when it has become law and its effects in working are
seen and understood, all such uneasiness will pass away, ”

‘The Council divided—

Ayes—4. Noes—3. .
The Hon’ble MR. S. FINNEY. ‘| The Hon'ble MALIK UMAR HAvYAT
The Hon’ble SIR DAVID MASSON. The H?—lNo'n‘bIe THAKUR MAHAN

The Hon'ble MR. J. M. Doute. Cuanp.
The Hon'ble MR. GORDON WaLker, | 10¢ Hon'ble SarDAR ParTaP

SINGH. -
So the motion was agreed to,

The Hon'ble MR. DOUIE moved that in clause 8 after the words
‘ Any person who’ the words® at any time’ be inserted. He said :—
** There appears to be some ambiguity in the wording of clause '8, for
Ifind that the Zamind4rs’ Association of Lahore thinks that it does not apply to
petsons who were once tenants, but have become owners. The remarks I have
already addressed to you will show ‘that we are prepared to limit very con-
siderably the retrospective action of the Bill so far-as owners are conGerned.
But we consider that in one respect at least we must -assert it. I refer to the
power we take in clause 23, which enacts that no tenant or owner shall, withodt
the consent in writing of the Collector, erect any building for human habitation
upon any land lying outside the limits of the area reserved as a village home-
stead. [ havealready stated that in the past the power has be:n generall
exercised, though it is not contained in many ' statements of conditions. We
attach too much importance to_the maintenance of well ordered villages to give
up this power. And to make it plain that we haveit, I propose to insert the
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words ‘atany time” between ‘who’ and * before the ‘commencement of the
Act’ in the first line of clause 8. In all discussioris “about the Bill section 23
have been treated as having retrospective effect,

" The motion" was put and'agreed to.
: The Hon'ble MALIK UMAR HAYAT KHAN moved that the last eleven
words of clause 8 be omitted e said :—* Your Honour, though it is not
clear whether the word “terant’ in section 8 includes those tenants who may
have acquired rights of occupancy before the Act comes into force, yet it
seems to me that such tenants’ are intended to bé included in the term
‘tenant’ as used in the section If [ amright in entertaining this opinion
I think the section requires further ideration. Rights acquired previous
to the passing of the Act should be interfered with as little as possible.
To such tenants only those supplementary provisions should be applied which
do not place them in" condition worse than they were in under their original
contracts This being so, I would have wished that the provision in the
enactment should have been so worded that they should not have retros-
pective effect unless the nature of the provision was such  that it could not work
hardship-on previous grantees. 1 would therefore suggest that the wording of
the section be changed in' such a-manner that its provisions may not have the
said effect. .
1 therefore beg to propose that clause 8 of the Bill be-amended by the
omission of the last eleven words thereof, so as to attain the desired effect.”

The Hoi'ble THAKUR MAHAN CHAND moved that in clause 8 after the
words ‘expressly provided by’ the words ‘section 16 of’ be inserted, He
said:—— | think the clause 8 of the ‘Bill requires full consideration before the Bill
is passed into law. It is clear that other clauses will deal with the tenancies -
granted after the commencement of this Act, but contrary to the general principle
of the proposed law the conclud!ng words of section 8 are retrospective. There
is no reason why the words are inserted i the  clause to'make whole of the' Act
to have retrospective effect, It is certainly against the fundamental principle’
of justice and equity to bind persons to accept the conditions of wh|£:h they
were not aware and to which they never gave their consent. Is it not illegal if
2 landlord, whether it may be a private individual or vaernmgnt itself, makes,
any addirion to the conditions of a mutual agreement (vide section 6 of Act III
of 1893) in the absence and withiout the consent of his tenant? The clause-thus
éréviding that ‘rotwithstanding any previous agreement, and even. without
obtaining their consent, the tenants shall be deemed to" have accepted all the
supplemented conditions does not appear ‘to be in accordance with the general
principles of law. It does not matter whether the alterations intended to be
made will be useful or other'wn‘se'; it will be still wrong in Rnnmple to- do so
without the consent of the parties concerned: It is just possible that the pro:
visions of this Act or'the rules framed hereinafter under it may not suit the
tenants already in actual possession of the land  In spch a case they will be
placed in a worse position than the new-comers who will have a choxpe to accept
or refuse the tenancy’on new' conditions, yhnlg the old tenants will' have o
alternative. Apparently .there seems to be no necessity of ma!nng the Act
retrospective on the holdings of old tenants. Ifit aims to restrict the power
of alienation of the tenarits or t"bri g them' under a special rule ?f succession, |
I'think the Land-Alienation Act and the ordinary customiary laty of the provirice’
are quite sufficient to restrict theif power of transferfing their rights. The rule§
of succession are alréady given in full ‘details in 'the' Punjab Tenancy Act, XVI

iKBS' ¥ ‘ T P fan e lelis
° 7“.'1‘.he creation-of clause 16 in‘the Bill now fulfils the desire of réstrictiiig]
the power of willing and making exchanges of the tenants whichi waswanting in
Cecti 8 of Act I iof: 1893, and- this express, provision makes it absolutely
bt he-gi A% ive effect of .l 8 of this Bill be altogether

rie¢essary thatthe-g t p
removed.
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“As a ruleeven the slightest alteration is objectionable, but as there already .
exist certain conditions restricting the power of sale, gift and mortgage by tenants
even under the old Act which was applicable to their holdings, it may not be of so
much consequence if the power of willing and exchanging of the tenants is also
restricted to certain extent. For these reasons I propose that clause 8 of the Bill,
if could not altogether be removed, be amended in the manner indicated at the
commencement of my speech.”

The Hon’ble MR. DOUIE said :—* I am unable to advise the Council to
accept the amendments proposed by my Hon'ble colleagues, which cover
very much the same ground. I think the explanations | have given to-day and
the remarks I made in proposing my own amendment to clause 8 make it clear
why this is the case. My Hon’ble friend says:—* There is no reason why the
words are inserted in the clause to make the whole of the Act to have retrospec-
tive effect.” 1 have signally failed in my attempt to explain the Bill if any one
now thinks that the words objected to have that effect now or ever had it.” The"
Select Comnmittee introduced an amendment which has restricted the retrospec-
tive action of the Bill. There are on the agenda notices of amendment to be
proposed by the Hon’ble Member and by myself, which, if accepted, will restrict
it still further. But for the reasons I have already given I am not prepared to
advise the Council to refrain from taking the full powers given by sections 23
and 28 of the Act. 1 have pointed out that many grantees will benefit largely by
the relaxation of their conditions. If owners are to be required to comply with
a provision as to the place where they may build their houses which is not in
the statements of conditions, we intend to exempt them for their existing liability
to ejectment without ) jon for unp lity in paying Government
charges.”

Both the above amendments proposed by the Hon’ble MALIK UMAR
HAYAT KHAN and the Hon'ble THAKUR MAHAN CHAND respectively were
separately put to the Council and declared lost,

The Hon’ble MR. DOUIE said :—* The amendments [ have now to
propose to clause 16 are very important and relax the original provisions of the
‘Bill. It is convenient, indeed necessary, to take them together, for I could only
propose the first on the understanding ‘that the second will also be accepted.
The Select Committee amended the 16th clause of the Bill by increasing the
period for which tenants could sublet from one to two years. But it made no
distinction between tenants who had no permanent rights and tenants who had’
acquired aright of occupancy. I think that is a distinction that may very well
be made. 1 therefore propose that a tenant who has earned no permavent right
by fulfilling the conditions of his tenancy shall be debarred from subletting for
more than one year, but that an occupan cy tenant shall be allowed to sublet for*
seven years, the period permitted to ordinary occupancy tenmants of private’
owners by section 58 of the Punjab Tenancy Act. I am sure my Hon’ble friend
MavLik UMAR HAVAT KHAN, who is an occupancy tenant of a very large area
of land on the Jhelum Canal, will think this a very substantial concession. '

“ The difficulty we have always felt about subletting is that the whole
“object of our colony schemes is to have a resident tenantry. Itis necessary
therefore to couple this liberal extension of the power of subletting with- an
express proviso that it shall not effect the obligation of the tenant of the State to
reside on theland. If we did not do this, many existing grantees would hurry
back to their original homes, and the colonies would see them no more. I move
that in clause 16 for the words ‘ two years’ the following be substituted :—

“one year in the case of a tenant who has not acquired a right of
occupancy or ownership and seven years in the case of a tenant
who has acquired a right of occupancy’
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and that the following proviso be added :—
‘ Provided that the right of subletting conferred by this section shall

not release any tenant from a condition requiring him to reside
in the estate in which his tenancy is situated’

and that after the word ‘provided’ in the present proviso to this clause the
word further’ be inserted.”

The motion was put and agreed to.

The Hon’ble THAKUR MAHAN CHAND said :—* There appears to be some
confusion in the contents of clauses 20 and 21. In sub-clause (2) of clause 20
the Collector is stated to allot site to the transferee of a land-in a village ‘if
available,’ and in sub-clauses (2) and (3) of clause 21 he is required to resume
possession of the whole or part of the sites  allotted for building purposes from
those who have transferred their lands. The words ‘if available’ in sub-clause
(2) of clause 20 seem to be unnecessary when it is evident that the site vacated
by the vendor under sub-clause (3) of clause 21 will be available for the allote
ment to the purchaser.

*To ask the vendor to remove tiie materials and vacate the site on the one
hand, and to allot a new site to the vendee for buildings on the other hand,
will simply be waste of money and will cause much inconvenience to both. In
order to avoid such a troublesome and vexatious procedure, I think it will be
better if the vendor be allowed to transfer his rights in whole or part of the build-
ings on the site along with his land. The sub-clause (3) of clause 20 is sufficient
to safeguard the rights of the Government to the building sites whether they are
occupied by one or the other 1 therefore move the following amendments in
clauses 20 and 21 :—

(1) that in sub-clause (2) of clause 20 for the last sixteen words there-
of the following be substituted :—

‘he shall be at liberty to transfer also his rights in the whole or part of
his buildings on the site for the habitation of the transferee’:

“(2) thatin sub-clause 3) of the clause 20 after the word ‘allotted
the words ‘and occupied ’ be inserted :

“(3) that sub-clause (3) of clause 21 be omitted.”

The Hon’ble MR, DOUIE said :— ““I cannot advise the acceptance of these
amendments to clauses zo and 21. The effect of the amnendments made by the
Select Committee is this that, supposing a grantee makes a valid transfer to 4 of
say one-half of his land, the Collector may, wuhgut disturbing the vendor, give 4
avacant building site, if such be available. It might be very awkward sometimes
for the vendor to have to surrender any part of the site on which his house, &c.,
stands. But as he got it in respect of a grant of say 100 acres, and he has chosen
to part with 30 acres, the Collector may, if he thinks ﬁ{, require him to give up half
his site and may hand that over to the vendee. T_he site belongs to the State, and
the vendor cannot sell that. And seeing that section 21 is not retrospective gran-
tees in existing colonies have not a 7ight to hold their bplldmg sites rent free, and
all they can transfer is the material of their houses. It is not Ehe case, as stated
by my Hon'ble friend, that in the event of a transfer of agricultural land the
Collector is required to resume possession of the whole or part of the vendor's
building site. "All that the clause says is that he may doso. [ do, not understand
the object of adding ‘and occupied”’ after the word ‘allotted’ in sub-clause
(3) of clause 20.”

The amendments moved were put to the Council and declared lost.

The Hon'ble MR. DOUIE moved that clause 23 be renumbered 23 (1),
and that for the words “of a village homestead or town” the words “of the
area reserved as Government property for a village homestead or town” be sub-
stituted,
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He said:—"“ That is a restrictive. and. explanatory amendment. . It
wil] show that where, as ori yeoman and capitalist allotments .on the Rakh
Branch, no such area has been reserved, we claim no right of interference,”

The Hon'ble MALIK UMAR HAYAT KHAN 5aid:—“On the amend-
ment of clause 23 I would like to say that the substitution of the words ‘areas
reserved as Government property * should not apply tc those areas of land which
are or have been allotted td zamindars, &c., on account the money paid by them
or otherwise acquired by them.” :

The motion was put and agreed to.

The Hon’ble MR. DOUIE said :—'* At present the means ofenforcing’ the
provisions of seéction 23 have to be sought for in clauses 25 and 26. The result is
that clause 25 is a very awkward bit of drafting, I think too - that only a mild
penalty is required for a breach of the provisions of clause 23, and that it will be
well to include ini one clause both the prohibition and the means of enforcing it/
1 therefore move that a’ second sub:clause to. the [ollowing effect be added to
clause 23 :—

“(2) If a tenant or owner erects any building in cortravention of the
Erovisions of sub-section (1), the Collector may cause such
uilding to be demolished and levy the costs 6f so doing from the
said tenant ¢r owner, and the said tenant or owner shall likewise
be liable on conviction by a Magistrate to be punished ' with

. fine. not exceeding fifty rupees.’

This contains nothing not at- present contained in clauses 25 and 26 except
that the penalty of imprisonment is struck out.apd theA fine is reduced. I would
ask Hon’ble Members to pare these with those of sections 92,

973, and 145 of the Punjab Municipalities A’ct, XX of 1891
The motion was put and agreed to.

The Hon’ble MR. DOUIE :—* The provisions of clause 24 are of a-

stringent nature. I find that when the Rakh Branch colonization was started
the provision that a breach of conditions would make the grant liable to confisca-
tion was only intended to remain in operation till permanent rights were acquired,
‘This is expressly stated in the form of application for peasant grants issued at
the time. A long period elapsed, as I have already stated, before the statement
of conditions under Act 111 of 1893 was finally issued. These Rakh Branch
grantees signed the registers long after they had received their grants. ‘I think in
the circumstances it is well not to take advantage of a somewhat stringent con-
dition in the statements finally sanctioned for peasant granteés on twelvth
August 1896 and for yeoman and capitatist grantees on thirteenth July 18g7. I
therefore move that the following: proviso be added to clause 24 :—

“ Provided further that in the case of land irrigated by’ the Rakk and
Mién': Ali Branches of the Chenab Canal sub-sections (2) and (3)
* shall not apply to'a tehant to whom land was allotted before the
twelvth day of August 1896, and who has been granted a right of
pancy therein;and sub-section’(2) shall not apply to an ownér
to whom land was  allotted as atenant before the thirteenth:day
of July 18970 " .

The motion’ was put atid agreéd to.

The Hon’ble MR, DoUIR :—“The first amendment which I tove to clause 23
is that for; the last. twenty-four-words, namely, * lops, taps,or burns any tree stand
ing on any such land, or strips off the bark or leaves from, or otherwise damages,

e thie following words be substituted! ¢ ‘or" therwise wilfully - damages

 standing on any such landi® The original wérding is taken" froth: the

et and i unfortunite, foriit might welllead, dand' sd, ‘pedplé to think

that Government intended to be very strict to mark petty misdemeanouts;arid
\

D)
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might give underlings a handle for éxtérticn, Sub-clause 25 (1) (d) will, if rﬁy
-amendment is accepted, run ¢ fells, girdles, or otherwise - wilfully damages any
tree standing on any such land, *-”

The motion was put and agreed to;

The Hon’ble MR. Doute :—* [ have proposed, and the Council has agreed
to remove breaches of clause 23 entirely from this section. I now move that sec-
tion 25 shall consist of a single clause, that the words ¢ any tenant. or owner who
«erects a building in contravention of section 23 ’ shall be cut out, and -that the
next part of the "clause shall run—-* shall "be punished on conviction by a
Magi with fine not ding two hundred rupees. ’

“I think the punishment of imprisonment may be given up, and that in the
amended clause and clause 26 we shall still have sufficient power to repress the
misdemeanours detailed in clause 25,

** The words ¢ nothing in this section shall be deemed to prohibit any act
done in accordance with the conditions of a tenancy or by the permission of the
Collector or of any officer of Government duly authorised in' this behalf * will
stand as at present. ™

The motion was put and agreed to.

The-Hon’ble: MR, DoUIE:—In clause 26 (6) I move the-omission of the
words-* or sub-section (2)’ and. between the'letters * (<) " and (e}’ the word ¢ or®
be lnserted. This is a. y. result of the d which' the Council has
just.accepted.”

The motion was put and agreed to.

The. Hon'ble MR, DoUIE :—* Section g of Act IIF of 1893, the [aw'we are
now repealing, provides that ‘ all sums.due to Government in respect of a tenan-_
<y granted in pursuance of this Act shall be recoverable as if they were arrears of
‘Ian§ revenue.’ By a curious omission clause 27 as drafted only applies to sums
recoverable under the present Bill. Tt seems hardly necessaryto say’ anything to
justify the insertiowafter ¢ due to Government ” of the' words “in respect of 4
tenancy granted'in pursuance’ of the Government Tenants (Punjab) Act, IIF of
1893. 7 I'move that they be'inserted withtlie necessary addition' 6f the word'
or.’ That will be merely to maintain the existing, law. ”

The motion was put.and agreed to.

The Hon’ble THAKUR MAHAN CHAND::~ It seems. to be'an unneces-
sary.interference. with: the rights.of owners to make: restrictions for the planting of
certain number of trees. initheir holdings.

** There-is-an'amendment proposed to withdraw the interference in the case
of auction' purchasers’; then tliere'is no'reason: why the other dwtters who have' ac~
quired proprietary rights By one way or’ other should not alsorbe' exempted: from:
the effect of the clause; so I propose-that in clause 28 (1) (¢) the words ¢ and
owners "beromitted,

The Hon’ble MR, DoutE:— In.the matter of trees.I'do not think we:need:
insist-on.the:power of making rules requiring the: planting of a. certain.number by
men whs:have.acquired, or can: acquire,. ownership: in' existing. grants. [n. the:
Chenab Colony men have acquired, o' may acquire, ownership in well over. 200,000
acres, but after all.that is but a small part.of the: hu%e area- which the colony
contains. - | advise that the.amendment.of:my. Hon'ble friend be accepted:if. he
will.confine!its. scope to existing. owners:and existing, grantees. who may, under: the
conditions of their. grants,.acquire ownership.. 1 think Government ‘should have
full power in future colonies to require persons to whom it. permits. the acquisition:
of . hip. to plant and mail a certain number of trees on their holdings.
1 would suggest that the words* and‘owners ’ be left' in’sub-¢liuse’(d); but that

%
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_we should add to the proviso the following words :—

‘and further that rules under.clause (d) shall not apply to tenants who,
* before the commencement of this Act, have acquired ownership
or have been allotted land as tenants on conditions that permit

them to acquire ownership. ’ .

If this is accepted, I shall withdraw the amendment to sub-clause (7) (d)
that stands in my name. ”

. On this the Hon'ble THAKUR MAHAN CHAND, with the permission of
His Honour the President, withdrew his amendment, and moved that the follow-
ing be added to the proviso to clause 28 (1) :— ¢

* and further that rules under clause () shall not apply to tenants who,. v
before the commencement of this Act, have acquired ownership
or have been allotted land as tenants on conditions that permit
them to acquire ownership,

On the motion being put and agreed to, the Hon’ble MR. DO‘UIE, with -

the permission of His Honour the President, withdrew the amendment that stood
in his namée. :

The Hon'ble MR. DOUIE :—“It seems to have been supposed that
under the proviso to clause 28 (1) Govérnment would require a grantee to
plant two trees on every acre included in his grant., Thatis certainly not-
our-object. Trees wou]dyna(urally be planted in aline along the water-course
which serves the square or ina clump in one corner ofit. To make this.
plain I move to substitute for the words ‘the number of trees of which the
planting is ordered by rules under clause (@) shall not exceed two for each
acre’ the words ‘the rules shall not require the planting of a larger number
of trees in a holding than twice the number of acres included therein, > ” .

The motion was put and agreed to.

The Hon’ble MR, DOUIE :—“In .clause 28 (2) I move to .substitute.
“ fifty rupees’ for ‘ one hundred rupees,’ and to strike out the words ‘ or imprison-
ment for a period not exceeding one month.’ That is in accordance with -the
policy of limiting the penal powers for which we ask as much as possible.”

The motion was.put and agreed to.
The Hon’ble MR, DOUIE moved that the Bill as amended be passed.

The Hon’ble MALIK UMAR HAYAT KHAN said:—" Your Honour, I
now beg permission to make a few general observations. The Bill has caused a*
great deal of sensation in the province. -It may be said that it is mostly due-
to its being introduced at a time when there is an over-tendency to criticize
Government measures, Nevertheless, I am of opinion that we should guard,,
as much as possible, against misunderstandings, Somehow or other an idea,

has been created that the Government is going to curtail vested rights. I N

believe this is far from the intentions of the Government. This being so, I,
would have wishéd that the enactment should have been so worded that it
should not have retrospective effect unless the nature of the "Bill was such that
it could not work hardship on previous grantees. At the meetings of the Sub-
Committee my Hon’ble colleagues and I suggested some amendments, riost of’
which were accepted. But the sections to which I have to-day taken objection’
were left intact. I regret that I cannot approve of any of those provisions of -
the Bill which will interfere with vested rights, 1t is apprehended by a large’
number of persons that tenants -having right to acquire proprietary titles under”
the conditions of their leases might be subjected to new conditions taking away*
that right of acquiring ownership. !

“Tenants and owners feel that the powers of re-entry "given to the
Collector are too severe, and I should have preferred to see the Bill so drafted’
as te provide that other and less stringent remedies should be resorted to first,
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in the case of tenants ; and that this power should not be exercised at all in “the
case of owners unless it was provided in their original agreements.

¢TI also consider that these provisions are open - to objection as likely to

-retard the development and large future schemes of colonization.

The Hon’ble SARDAR PARTAP SINGH said :— [ again take the liberty
of respectfully pointing out that the feeling. against the Bill is very strong
amongst the agricultural classes, and I think it would have been wiser in every
way to postpone the final passing of the Bill. This would give time to the
public to think over the Bill as it is now after all the amendments that have
been made in it to-day. As a whole the Bill has certainly improved. I would
not have urgtd the- postp had I not idered it my duty to do so as a
loyal subject.of His Majesty.

** As the motion for postponing the reconsideration of the Bill has not
been accepted and as most of the serious objections have been up toa certain
extent modified, I have no alternative left but to reluctantly vote for the passing
of the Bill.” R

The motion was put and the Council divvided—
Ayes—6. Noes—i.

The Hon'ble THAKUR MAHAN The Hon'ble MALIK UMAR HavAT
CHAND, KHAN,

The Hon’ble SARDAR PARTAP, SINGH.

The Hon’ble MR. STEPHEN FINNEY.

The Hon'ble SIR DAVID MASSON.

The Hon’ble MR. J. M. DoOUIE,

‘The Hon’ble MR. GORDON WALKER.

So the motion was agreed to.

The Hon’ble SARDAR PARTAP SINGH in a few words of farewell wished
His Honour the President on behalf of Council good-bye and God-speed.

His Honour the PRESIDENT addressed the Council. He said :—“As
this is the last time that I shall have the honour of presiding over 2 meeting of
this Council, I should like to make a few farewell. remarks before we separate,
At our first meeting after 1 assumed charge of my present _post I said that I
hoped my tenure of office would be characterized by a satisfactory outturn of
sound and solid, but unostentatious and_unsensauor_aal, legislation. T think [ may
fairly claim that this hope has been realized, During the past five years 14 new
enactments, including the Bill we have passed to-day, have been added to our
Provincial Statute Book. Of these, one was a special and temporary measure
dealing with matters connected with the Coronation Darbar which was held at
Delhi in January 1903, but the rest of this legislation will, I trust, prove to be
of permanent utility and benefit to the people of this province, and some of
these enactments, such as the Court of Wards Act, the Minor Canals Act, and
the Pre-emption Act, are measures of very significant importance and value.
Only three of the Acts we have made during my term of office have, as far as 1
recollect, given rise to any difference of opinion during their passage through
our Council. One of these was the Loans Limitation Act which has extended
the p<riod of limitation for ordinary money claims from 3 to 6 years, and as
regards this enactment I am able to say that, as faras_can be seen at present
after nearly 3 years’ experience of its working, it is fulfilling its main object of
diminishing litigation between money-lenders and their agricultural debtors by
providing greater facilities for the private settlement of such cases. The o(her
Acts which have evoked criticism on some of their provisions are the _Colomes
Bill which we have just passed into law after 1ntrﬂo‘<.iuc|r‘|.g some important
modifications into it, and the d of the Land Act which we

assed a week ago. As regards the f’orme\: of these enactments, I have full
confidence that experience-of its working will §how that while strengthening the
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hands of the officers who are for the admini fon of the Camal
Colonies to the: extent necessary to enable them to. discharge their important

duties effectively, its provisions are in.no way defrimental, but on the contrary

really beneficial, to the true interests of the colonists themselves. And ag regards -

the d of the Land Alienation Act of 1900, the abolition of the statutory

agriculturist, to which the Hon’ble THARAR MAHAN CHAND objected, is, as was ¥

fully explained when the Bill was discussed, essential to the carrying out of the it
i

full policy of the Act, Gentlemen, 1 much regret that the time has come for
me to bid you farewell, and I wish you all success in your future legislative

labours. "
ADJOURNMENT. . “© .

‘The Council adjourned sine die,
LAHORE: } S. M. ROBINSON,

Secretary, Legisiative Council, Punfab. -

The 28th February 1907,




PUNJAB GOVERNMENT,

/ LEGISLATIVE DEPARTMENT.

Abstract of the Proceedings of the Council of the Licntenant-Governor of the
Punjab, assembled for the purpose of making Laws and Regulations under
the provisions of the Indian Councils Acts, 1861 and 1892 (24 and 23
Vict., Cap, 67, and 55 and 56 Vict., Cap. 14).

THE Council met at Barnes Court, Simla, on Saturday, the grd July
190D, at 11 A M.

PRESENT :

His Honour Sir Louts WiLLiaM Dang, K.C.LE, CS.L, I.C.S,,
Lieutenant-Governor, presiding.

The Hon'ble Sardar PARTAP SINGH, C.S.L, Ahluwalia.
The Hon’ble Malik UMAR HAVAT KHAN, Tiwana, C.LE,
The Hon’ble Mr, HARKISHEN LAL, Barrister-at-Law, L—~
The Hon'ble Mr. A. M. KER, C.LE. ¢

The Hon'ble Mr. W. R. H. MER), C.S.I,, I.C.S,

The Hon’ble Mr, A, MEREDITH, 1.C.S,

The Hon'ble Mr. M. W. FENTON, I.C.S.

The Hon'ble Mr. W. B. Gorpon, C.LE.

The Hon’ble Khan Bahadur Mian MUHAMMAD SHAFI,. Barrister-at-
Law.

New Members.

v . v
The Hon’ble Sardar PARTAP SINGH, the Hon'ble .Malik UmAR
HAvAT KHAN, the Hon’ble Mr, HARKISHEN LAL, the Hon'ble ™
Mr. A. M."KER, the Hon'ble Mr. MERK,“the Hon’ble Mr,
MEREDITH, the Hon’ble Mr.. FENTON,.-the Hon’ble Mr.
GORDONy- and the Hon'ble Mr, MUHAMMAD SHAFI, took
their seats in Council. e -

His Honour the President addressed the Council. He said : “ Gentle-
men,—Beyond acknowledging the pleasure that I feel in meeting the Legislative
“Council for the first time during my tenure of office, it was not my intention
to have takenup your time with any remarks before we proceeded to the
consideration of the short, but important, measure wh'\cl'! stands on the agenda.
Things in the Punjab are prosperous. The ‘last rabi harvest has been on
the whole very good, and in the Chqnab Colony the average outturn qf. wheat
is put at 165 maunds to the acre, while the exports of wheat to Karachi in June
have risen to the amount of over a quarter of a million tons, which is
twenty-five thousand tons in excess of any previous record for the month.
There were excellent rains for the early sowings in April, and conditions have
been very favourable during June for the districts of the Delhi Division,
and T trust that there will be a good kharif harvest so that we may recover
a large portion of the balance of 50 lakhsin that division of the sums which

/
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have been advanced by the rest of the Province to the cultivators of that
tract as loans without interest in the shape of suspensions during the past
ears of scarcity. Plague has been mild throughout the year, and now has
died down almost entirely, the return  for the- week ending 26th June show-
ing only 120 deaths for the whole Province. ' Altogether: therefore our pros-
pects are bright, and there was no need for me to say anything on the present
occasion as, though it may be almost the last on which the Council in its present
form may meet, I hope to-have another opportunity of giving an account of our
.stewardship.- . . .. . . = .

1.feel, however, that [ must “refer to the appalling fragedy whicli has
just occurred in London, where Sit William Curzon Wryllie and Dr. Lalkaka
have been murdered in cold blood by a dastardly assassin. I have not the
pleasure of knowing Dr. Lalkaka, but he appears to have been an Indian
gentleman of the best type, and it is said that hefell ina gallant attempt
to protect his companion. Sir William was an old friend, and one of the
‘best-loved officers  who ever served India. He was dear both to Indians and
Europeans, and had not an enemy in this country, while his services as Political
Aide-de-Camp to the Secretary of State in England, which were freely at the use
.of any visitor, must have given him an additional claim on the affection of
all Indians who have visited that country during recent years. That such a
man should have been struck down by an assassin at’all is deplorable by
all lovers of India, but that the: deed “should have been accomplished by an
-educated student almost before the eyes of his wife.and at an entertainment of
the Indian Association, which exists solely for the benefit of India and Indians
in Europe and strives-to bring ‘both communities together, almost makes one
despair of our modern system of. up-bringing. . It. is said that the assassin
was a Punjabi, but for the credit of .this Province Itrust that this is not true.
We have our differences'in this- Province as élsewhere, and as becomes manly
races we state our views with freedom, and even véhemence—a state of things
which I.for one welcome—but thank God cowardly assassins’of this type have
been few in the Punjab. It will "be a grievous blot on the escutcheon of our
Province if a Punjabi has done this thing. ~At.any rate, I trust that it will give
pause to those who are engaged sll)itefully bespattering all well-meant attempts
to infuse more sympathy and cordiality into the relations between the communi-
ties out here. Friendly reunions are denounced as truckling subserviercy on
the one side and attempts to undermine independence on the othér. Even
assistance given by the Government and the servants of the public to an attempt
by a considerable ‘body of men of position and influence to show forth to
advantage the industrial and agricultural resources of the Province as was done
in Calcutta in 1906 and elsewhere—an action which we should certainly take
in the interests of the Province, whether or not weagree entirely with all the
political views of the promoters—is described as barefaced bribery, ~ What these
gentlemen really want is beyond my understanding, but it is their poison which
distilling in the weakened brains of ill-nurtured and half-educated youth produces
effects which I trust the writers do not intend, and results in crimes such as
that which I am sure we all deplore, 1If Sir William Curzon Wyllie’s death
leads to a change in the tone of such writers, he would himself have rejoiced
in his end, which, joined as it was by the fall of a d evoted Indian, may I trust
in Providence be the seal of a closer union between all of us out here.”

The Hon'ble MR. MUHAMMAD SHAFI said :—" 1 crave leave, on behalf
of the Indian community in general and the Muhammadan community in parti-
cular, to give expression to the feeling of intense horror with which we have
heard the sad news of the ‘dastardly assassination of Colonel Sir Curzon Wyllie,
I am deeply grieved that the’ perpetrator of this horrible crime should have geen
a Punjabi student, for in this Province—at ledst as regards the better classes—
the relations between Europeans and - Indians have been satisfactory. ‘I'assure
Your Honour. that the people of the Punjab will hear of this outrage with deep
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indignation, They are thoroughly loyal to the British Government, and sincerel
-desire the  maintenance and stability of the ‘British rule in India, Indeed},,
dastardly crimes like this cannot but cause deep horror amongst all loyal subjects
of the British Crown, and I'have considered it my duty to say these few words
to express our abhorence of this cowardlly crime.” .

The Hon'ble Sardar PARTAP SINGH said :—'“It breaks my heart that a
man of the province of the’ Punjab, of which all are so proud, should have com-
mitted so foul a deed. As a member of one of the ruling families of the province
and as a Chief in Government territory myself, I consider that people whose dis=
-eased brains lead them to perpetrate: such dreadful crimes should b uprooted out
of the country. :No punishment ‘could adequately meet such crimes, and I

- assure Your Honour that if the Government wish it; the Punjab Chiefs would
‘take any steps to stop a propaganda which resulted in such actions.”

The Hon'ble MR, HARKISHEN LAL said :—* With Your Honour's per-
‘mission I join with my friends the Hon’ble MR. MUHAMMAD SHAFI and the
Hon'ble SARDAR PARTAB SINGH in the expression of regret at the dastardly
act just brought to the notice of the Council. 1 have no doubt that the whole
of the educated community, to which I have the honcur to belong, would look
with abhorrence on this act, and would echo the sentiments expressed in this
Council to-day. Ever since the troubles have arisen, the educated community
have endeavoured to bring about a better condition of affairs into the country,
-and I have no doubt that they will not relax their efforts until a better under-
standing is established in the land.

““I also wish to express on behalf of all communities our deep sense of
gratitude for the liberal support that Your Honour has extended to the proposal
of holding an Arts, Industrial and Agricultural Exhibition at Lahore this year,
-and for the unstinted assistance that the officers of the Government are rendering
usin the arduous task of organising the Exhibition. Your Honour is aware that
all classes of people are realising the benefits likely to result from the Exhibition
proposed, and I trust Your Honour will not heed the adverse remarks made by
misguided people, and I have no doubt that the officials and the public will con- -
tinue to co-operate in what is the real good of the people.”

The Hon’ble Malik UMAR HAYAT KHAN said :—* Your Honour,—I agree
with the sentiments expressed by my colleagues in the Council at this dreadful
tragedy, but I cannot find words to express my sorrow. Unlike my friends,
however, I say that we should not confine ourselves to mere words. We must

- propose certain measures to stop the recurrence of such deeds in the future. I
-think that the higher education now ible to low and irresponsible classes has
much to do with these crimes, and unless some measures are taken to_check or
qualify it, it is bound to produce the same results.”

PUNJAB COURTS ACT (AMENDMENT) BILL.

The Hon’ble MR. FENTON moved for leave to introduce a Bill further to
amend the Punjab Courts Act, XVII of 1884. He: said:—"I beg to move
for leave to introduce a Bill further to amend the Punjab Courts Act, 1884, I
find that this particular enactment has undergone amendment no less than
eleven times. Somie of these amendments were important and far-reaching: in
their effects. Others were of a simple character—the addition or omission of a
word, a sentence or a section. The Bill which I now ask ‘leave to introduce is
of the latter description, It addsa single section to the Act of 1884, a section
conferring upon the Chief Court a power to review the decisions on certain
points of a Judge - of the- Court exercising original jurisdiction in trials of
European British subjects, ~As the law now stands, points of difficulty may be
reserved by the presiding Judge and be referred for full bench decision. But if
no such reservation and reference have taken place, the decision of the single
Judgeis final. Above the Chief Court thereis of course the: Privy Council, but
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appeals to the Privy’ Council in criminal- cases are seldom admissible. They
can be entertained only if the Chief Court certify that the caseis a fit one- for
appeal, and, as has been decided by the Bomhay High Court in the Tilak case
of last year, before granting such a certificate the Court must be satisfied that
grave and substantial injustice may have been donie by reason of some departure
from the principles of natural justice. The Privy Council may for practical
purposes therefore be left out of account in'considering the courses open to a
convicted person who conceives that he has been prejudiced by a legal error in
a trial before a single Judge. In the High Courts of India” Rule 26 of the
Letters Patent issued under 24 and 25 Vict.,, Cap. 104, provides for 4 review
by the Court of the decisions en. points of law of Judges in original trials, and
the Lower Burma Courts Act of 1900 ins a similar provisi pplicable t

the Chief Court of that Province, It is this latter provision, section 12 of the
Lower Burma Courts Act VI of 1gco, which has been taken as the model for
the section now proposed to be added to the Punjab Courts Act. - It may be
explained that in this matter the initiative has been taken by the Chief Court

itself. In two recent cases, Hale versus the King Emperor, decided in 1907, and’

Press versus the King Emperor, decided in 1908, the Chief Court has’ full
examined the law on the subject, and has held that the review jurisdiction whicg
is vested in the High Courts and the Burma Chief Court by the enactments
cited above has no counterpart in the law applicable to’this province. In these

particular cases Government was satisfied that the absence of such jurisdiction-

kad not resulted in any injustice to the convicts concerned. In the Press case
the circumstance that the Chief Court was thus precluded from exercising
revision was regarded as entitling the convict’s petition to Government for
clemency to specially careful consideration, which I am authorised to say was
accorded to itin full measure. But though the circumstance that the law in
this Province differs from that which prevails elsewhere has not up to the
present resulted in any injustice, the Chief Court has very rightly deemed it
expedient to ask that steps be taken to remove the anomaly, now that its
existence has attracted attention. Thus the legislative action now taken is so
taken at the request of the Chief Court.”

The motion was put and agreed to, and the Hon'ble MR. FENTON intro-

duced the Bill.

The Hon’ble MR. FENTON moved that the Bill be taken into considera-
tion,

The motion was put and agreed to.

The Hon'ble MR. HARKISHEN LAL moved the following amendment in
the proposed section 11 A—

That after the word “ trial ” the words “or exercising extraordinary
criminal original jurisdiction under section 526 of the Code of
Criminal Procedure, 1898,” be inserted.

He said :—* In moving this amendment I ask leave to make only, a few.
observations. The Bill has been introduced in consequence of a recent judg-
ment of the Chief Court, Press versus King Emperor. The Chief Court - had

before it in that case for determination ‘whether an application for revision -

under section 439 of the Criminal Procedure Code lies in a case where the
a?plicant has been convicted and sentenced at a trial h.elrl by a 'smglg _Iud.ge
of the Court with Jury, in the exercise of the' Court’s original criminal jurisdic
tion” and held that no such application lies, and hoped * that the Legislative will,
at a convenient date, confer upon the Court powers similar.to thosé possessed
by the High Courts and the Lower Burma Chief Court.’

“Now, on examining the sections of the Letters Patent of the High 'Cgugrts
and that of Lower Burma Courts Act, it appears. that the “powers of revision
bestowed upon the High Courts are somewhat wider than those of the Lower:
Burma Chief Court, :
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“ Section 26 of the Calcutta Letters Patent covers all cases decided by the
Court’s original criminal jurisdiction, 7., havirg powers under sections 22 and
24-of the Letters Patent and section 526 of the Criminal Procedure Code; while
the Lower Burma Courts Act in this respect confines itself to cases © decided by-
a Judge of the Chief Court as a Court having power to try European British.
subjects committed to it for trial’ Now, the Chief Court of the Punjab has.
original criminal jurisdiction under section 7 of the Punjab Courts Act as well
as under section 526 of the Code of Criminal Procedure, which empowers the
Court to 6rder, “ that any particular criminal case be transferred to and tried
by itself” or ‘that any accused person be committed for trial to itself.’

*“It is to provide revision in such cases that the amendment is suggested,
and the necessity for such a provision as plated by the d t is
all the more urgent as in these cases the trial may as well be without the jury.”

. _The Hon'ble MR. MUHAMMAD SHAFI said :—“1 have great pleasure in
seconding the amendment proposed by the' Hon'ble MR.  HARKISHEN LAL.
Clauses (#2) and (70) of sub-section (7), section 526 of the Code of Criminal
Procedure, empower the High Court, in certain circamstances specified in that
section, to direct transfer of “any particular criminal case’ to or commitment
of an accused person for trial before  itself, and sub-section (2) provides that
the High Court shall, except as provided in section 267, observe in such trials
the same procedure which the original Court would have observed if the case
had not been so withdrawn. Now, the provision of the law mentioned above
read together with that contained in section 267 makes it clear that the trial of
the. case so withdrawn to its own file by the Chi=f Court will be either with or

-without a jury, as the Court may think fit. In either case the Court will be

exercising original jurisdiction, and yet, strange to say, the Code of Criminal
Procedure does not provide for an appeal or a revision against the final judgment
passed by the Judge presiding atsuch a trial. This appears to me to be an
extremely anomalous state of things, and is opposed to all principles underlying
the administration of justice. Thereis absolutely no reason why the decision
of the single Judge in such cases should be final and the Crown or the accused,
as the case may be, should be prevented from obtaining redress in cases, at
least, of errors of law leading to a miscarriage of justice or where a jury has.
given an erroneous verdict due to a misdirection by the Judge, I would like
to-add that the enactment of a sub-section such as has been suggested will be a
complete answer to the objection advanced in certain quarters that the Bill kas
been placed on the Legislative Conncil .in the interests of a particular class
alone.

“ The Hon'ble MR, FENTON said .—* This amendment is accepted by Gov--
ernment. It is true that the section of the Lower Burma Courts Act on which
the present Bill is modelled deals only with review in cases of trial of European
British subjects, but the powers of the High Courts under the Letters Patent
are more general and extend to all original iurisdicgion by a single Judge. All
original jurisdiction in the case of the Chief Court will be covered by the words
of the section now under consideration asit will stand if this amendment is
accepted. There is no other original criminal jurisdiction than that which is
exercised in trials of European British subjects and that which may be exer-
cised under section 526 of the Criminal Procedure Code. ”

The motion was put and agreed to.
The Hon’ble MR, HARKISHEN LAL moved :—
That the words “ on its being certified by the Government Advocate
" that in his opinion the decision should be further considered” be
omitted, .
He said :—*‘ In suggesting the omission of certaip words from the original
section it is intended to give the accused the right of going direct to the, Judges
of the highest Court without  the intervention of a.middleman, The accused
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when tried on'the original side of the. Chief Court, whether-with or Without
the jury, has noright of appeal on the questions of fact, and a limited right
on the questions:of law. Therefore it is' necessary that the privilege of re~
visional remedy should not be further fettered by restrictions of the nature
proposed.  Only two objections can possibly be urged against the amendment,
that [ am proposing,—one that the accused in the Punjab should not have wider,
privileges than the accused in any other province of India, and the second; that.
the time of the Chief Court should not be wasted by indiscriminate applications.
As to the first objection, I beg to observe that the rights of the accused are
already very much restricted when tried on the original side of the Chief Court,.
and it is hardly fair to grudge hin the right of applying: to the Chief. Court
direct. As to the second. the cases contemplated are generally so few and far
between that the Chief Court may well spare a little time for their consideration,
especially in view of the fact that there are liberal rights of appealing and re-
vision in other cases. It is besides difficult to conceive that the Advocate who
appears on behalf of the Crown and contests the case in the Court will be, at a*
subsequent stage, readily convinced of the importance of the points raised by
the accused so as to certify for revision ; and it is quite conceivable that he may
be afraid to run_the risk of criticism by the Chief Court of the proper use of
his judgment and therefore refrain from certifying. E
“In the Punjab once existed the rule of certificate for further appeals on’

the Civil side, which had to be repealed for its unsatisfactory working, and the
* present rule, if enacted, will not work any better.” .

. The Hon'ble MR, MUHAMMAD SHAFI opposed the amendment and said :—.

“1 regret | am unable to agree to the amendment just proposed by the Hon'ble:,
MR. HARKISHEN LAL not only because itis a departure from the law as prevail-
ing in other Frovinces, but also because 1 regard the restriction imposed by
‘this clause as a wholesome one. . The Proposed section contemplates three cases, -
Ze., (@) errors of law, (8)a gf dmission of evidence, and (c) iniscon~
struction of documents. ~Now, an error of law may be with reference to a point
material to the final decision of the case or may concern itself to a matter
absolutely immaterial to it. Similarly the evidence alleged to have been wrong-
fully admitted, though relevant,:may not have a material bearing on a point
essential to the final decision. The same may be said of the document the
construction of which is in question. The removal of a wholesome restriction
such as this will enable the persons concerned to take up almost every case to
a; Division Bench, and will result in the time of the Chief Court being wasted.
Those of us who have any experience of Chief Court practice know full well.
how the time of the Court is taken up by applications for revision, most
frivolous in their character. I, for one, cannot imagine that the Government
Advocate will refuse to grant the necessary certificate ‘in cases which really do
require réconsideration, and- experience in other Provinceshas not shown'that
the restriction in question has worked any injury to the administration of justice.
in such cases, For these reasons I am unable to agree to the amendment
proposed by my Honourable friend.” - .

The Hon'ble MR, FENTON said :—“ I oppose this amendment. [t will:
establish a practice for the Chief Court different from that:which . prevails-else-
where. The Legislature does not allow the - decisions.of the supreme tribunals.
to be lightly assailed. In the case of an appeal to the Privy Council a certificate
of the Court against whose decision the appeal is preferred is-a necessary
preliminary. It was never intended  that 4 procedure designed to meet excepe
tional’circumstances and to be- resorted to only for - the correction of legal errors
which have-substantially. prejudiced . an acoused person should be regarded as a
stage of invariable routine. It should not be permitted to every person convicted
in-afair and full trial by Judge and Jury to'demand . for reasons, however
fanciful, unfounded and far-fetched, to have the case re-opened iand re-argued
before a.Bench. Such tactics if permissible;would inevitably be resorted to in
every case in order_to de i e requi to a preliminary

certificate by the Government Advocate will act as a safeguard against such
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attempts to abuse judicial procedure while ensuring that the remedy now provided
will be available in all genuine and dond fide cases.”

The Hon’ble MR. HARKISHEN LAL replied, He said :—"“In reply to
the’ remarks made by the Hon’ble MR. MUHAMMAD SHAFI and the Hon’ble
MR, FENTON, I beg to urge that they have not raised any new point which I
did not anticipate and meet in my opening remarks. The story told us by the
Hon'ble MR. MUHAMMAD SHAFI might be regarded as an impeachment of the
Counsel concerned and not a sound objection to the d proposed. No
doubt in some cases the time of the Chief Court is wasted by frivolous petitions
or by the unpreparedness of Counsel, but it is not likely that any appreciable
effect will be felt in this respect if the amendment is accepted.”

The motion was put and lost.

The Hon'ble MR, MUHAMMAD SHAFI was permitted by the President
to move the following amendment, that the word “ revise * be substituted for the
“word * review ”«in the proposed section. He said :—* With your permission I
would like to suggest the substitution-of the word ‘revise * in the place of
‘review ' in the proposed section. The object of the section is, I presume, to
give to a Division Bench of the Chief Court power to revise the decision of a
single Judge in these cases, The word ‘ review ’ has a well-understood techni-
cal meaning, and the expression *the Chief Court may review ' is susceptible
of being construed to mean that the application for reconsideration is to be heard
by the same Judge who originally presided at the trial. I would, therefore,
propose that the word ‘revise’ be substituted for ‘ review’ in the provision
of the law now under the consideration of this Council.”

The Hon’ble MR, FENTON said :— I do not think that the language
in which our law is to be framed should depart from the precedents of the
Letters Patent applicable to the High Courts, the Lower Burma Courts Act
and the Criminal Procedure Code itself, which in section 434 uses the word
‘review’ to describe the action taken by a Bench of the High Court on
a reference from a single Judge under that section. I oppose the amend-
ment.”

The Hon'ble MR, HARKISHEN LAL said :—* I support my friend in the
amendment that he has proposed inasmuch as I know from my own practice at
the Chief Court that the words ‘review’ and ‘revision’  are used in two
different aspects, and it is likely that the object of the Bill may be defeated if
the . customary meanings are attached to the word ‘review ' in this section.
1 had intended to raise the question myself, but was prevented from doing so in
consideration of the fact that the same ‘word was used in the Letters Patent and
the Courts Act of Burma. If the word ‘revise ’ is substituted for the word
“ review ’ it will certainly save the Chief Court the trouble of listening to a fine
argument on  the different connotations of the two words and the writing of an
elaborate judgment on the subject.”

The motion was put and lost.
The Hon’ble MR. FENTON moved that the Bill as amended be passed.

The motion was put and agreed to.
ADJOURNMENT.

The Council adjourned sine die.
SIMLA : } S. W. GRACEY,

The 3vd Fuly 1909. Secretary, Legistative Council, Punjab.
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