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I want to bring to yoar notice a "'JCT“I-UE’" 5‘,“"" d&’

Constitutional matter, I have alvsady submitied in your office a
reference orally,
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Subject ;- Disqulification of Advisers as Member of th:
Provincial Assembly.
Dear Sir,

A perusal of tbe Constitution of the Islamic Republic of Pakistan
shows that under Article 93, ihe President of Pakistaa in the Central
Government on the advice of the Prime Minister is entiled to appoint
not mors than five Advisers, Tbhis provision is limited to the
appoinimeat in the Central Goverament only. Therc is no provision
in the Constiturton where & Chiel Misister of a Provinte has been
authorised to sdvise the Governor regarding the appoimtment of
Adviser in the Provinge. ' As the appointment of the Provincial
Advisers is in contradiction and in contravestion of the provisions of
the Constitation, such appoirtments are mot only unconstitional but
the following Members of the Proviseial Assembly have been
appointed as Advisers and recoiving remuncration and otber facilities
besides the privileges which are due to a Government Servant, h.ve
incesred disqualification by having sccepted office of profit under
th. Government of the Punjab. The names of the Advisers are ;=

Sardar Muhammad Sadiq Kbae.
Mehr Zafrulish Khan Bharwana.
Mr, Muhammad Nascer Khan.
Mr. Aftab Ahmad Sheikh.

Reja Iqbal Mehdi.

Haji Maq 0>d Ahmad Butt.

Mz, Nisar Ahmad Malik.
Sardarzada Syed Zafar Abbas.
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9, Mr. Gul Hameed Khan Rokari,
) 10, Mr. Saced Akbar Khan.

P In view of their having incurred a Constitutional disqualification

they 1end to lose their scats in the Provincial Assembly of the

; Punjab. It is, (herefore, requested that under mandatory provision

[ of Article 63 (2) of the Constitution, the question may be referred to

the Chief Elction Commissioner with the request that the afore.

r‘ meationed Advisers may be directed not to act or do aoy thing in
their capcity as Advisers, as their appointmeat is un-constitionsl,
They can neither use the designations nor avail of the facilities or
receive remuncration as Advisers, Sir, .
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4 93 (1) The President may, on the advice. of the -Prime Minister,
’» appoint not more than five Advisers, on such terms and
| conditions as he may determine,
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The Chiel Minster of Punjab is pleased to appoint the following
MPAs as Advisers to the Chief Minister, Punjab, with immediate

effect on torms and conditions preseribed by the Government of
the Punjab.
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Makhdoomzads Syed Hasan Mabmad : You kindly permit me
to clucidate it. -
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May’s Parlieam:atary Pucliog Page 252 “The Official Oppolillon"
s« %50 The Leader of the Cpposition and some of his principal
colleagues in both Houses from a group, popularly known as
the *Shadow Cabinet’, each member of which is [Mn A parti
colar range of activitics on which #t is his task “to direct
criticism of the Goverament's pallcy and admi. i.tzatios snd
ontline alizemative policies from the point of view of a party
which is bidding for the euppert of the nation. Since the
sircogth of modern party discipline makes & ministry largaly
invalnerable 1o dirsce attack in the House of Commons, ihe
' criticism of the Opposition s primarily divested towards the
clectorate, with a view 1o the next slection, or with the aim of

influcacing Gewerament Pelicy through the pressurc of pablic
opinion. The floar of the House of Commons provides the

' Opposition with their main instrument for this purpose. Accord.
’ ingly, the Opposition has acquired the right to ecxsreise the
initiazive in sclecting the subject of debate on 8 certain number
of days im each scasion and ob such occasions a9 the debate on

the address in reply to the Queen’s Speech**
Here in one case if will be the President or the Governor.

Sir, it is further provided that ‘“Each week after a programme
of business haz been arranged the Leader of the House states the
business for the following week in answer 10 a question put to him
at the end of Questions on Thursdays by the Leader of the Opposis
tion, and, whenever necsssary, makes further busisess statements
from time to time. He may also move procedural motions relating
to the business of the House.”
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Now. I take you to Page 292.

- 4The real basis of the Goveg?nmt’s control over the business of
the Houwse lies in SO No. 6, whieh gives the Goveroment's
business precedence at every sitting, except on 20 Fridays snd 4
other hali-days where peecedence is givem to private Members
amd nineteen otlier days at the duposal of the Leader of the

, Opposition.”
. NustisPage M. I referyou to Foot Note No. 10,
i Aithough the Leader of the House***e
(INTERRUPTIONS)

*Although the Lesder of the House usually ansounces the
business for the tolhwmg week each Thursday at about haif-
past three in teply to 8 question made witheut netice by the
Leader of the Oppositien, he eccasionsily makes such an
snposacemcit by way of ministcrial staternent, and swbsequent
changes 10 the arfrangements aamownced at that time sre
normally announced in this masiner. The Speaker has rufed that
‘when'a narrow business statement is made, changing ounly one
item of busioess, supplementary questions are coufined to thy:
item.” ‘ \
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Makhdoomzads Syed Hasaw Mahmad : [rrespective of the
k number lo2k at your Cabinet. .
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209 itbar$ 0t 93 My AN Advisers ot
93 (1) The President may, on the advice of the Prime Minister,
appoint not more than five advisers, on such terms and
conditions as he may detcrmine.

(2) The provisions of Article 57 shall alsoc apply to an

Adviser,
o - - ‘ - . /' -
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44-&/“/./4

57. The Prime Minister, a Federal Minister, a Minister of
Statc and the Attormey General shall have the tight to speak and
otherwise take part in the proceeding of cither House, or'a joint
sitting or any committee thereof, of which be may be named a
member, but shall not by virtue of this Article be entitled to vote.
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Halsbury's Laws of England, Volume 7, Page 235 & 23¢.

‘“Exccutive Acts are conccrmed with the administration of
parliamentaty enactms:mt a0d the subordination of the
legislation made thereunder or with the exercise of discretionary 1
authority which is placed i in the hands of the sovereign by virtae
of common law sesn:e
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Mimister for Law: Executive Acts, Halsbury's Laws Vol, 7,
Page 235 and 236, Paragraph 306 under heading Exective Act..”
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1 quote :

“Executive Acls arc conecerned with the administration of 1
Parlismentary coactment and the-subordination of the legisla-
tion made thercunder or with the exercise of discretionary
authority which is placed in the hands of the sovereign by virtue

of common law ®sseser *r

This is very important,

4 #*299% without any express parliamentary sanction of the
provision *ssse » 1

_ And this I am going to state before your honour- that it says
“by virtue of common law*’ and withouf any cxpress parlismentary
sanction of the provision’ he can also create posts and as such, our
Advisors has been appointed and they derive their autboity immedi-

ately from this sovercignty.
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93 (1) The President may, on the advice of the Prime Minister,

appoint not sihore than five Advisers, on such terms and
conditiogs as he may determine.
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And being the Chief Exccutive he has all the exclusive powers

to appeint anybody as aAdviser and this docs not conflict with any
Article of the Consitution of Pakistan.
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Then it is exactly within the powers of the Chief Exccutive to
appoint any Adviser as he deems fit.

Atticle 93 of the Constitution
does not apply to the Province, It has not been covered under
Acticle 127 and, as such, the Chief Minbister has full authority to
exercise his powers as the Chief Exccutive, and the appointment of

the Advisers is a lawful action and does not conflict with any Article
of the Constitution. Thank you very much,
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Mal 2doomzada Syed Hasan Mabuwd :  Article 93 empowers the
' President.

He may on the advice of the Prime ﬁinistcr s
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I‘ Decibion on  question of “If any question arises as to

disqoalitication of a member. whether 2 member of 2 House or
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the Legistature of the Stale hes
become subject to any disqualifica.
tion in clause of Article 191, the
question shail be referred for the
decision of the Governor and his
decision shaH be final,

o S5 S s i oS o S il

d-: 'f-?/bind ~ JJhU-1 43l But there it is the Governor.e. ... ....%—-
* v -

Ulldﬁ‘ this Article the jurusdiction to decide I a member has
incurred disqualification . . . ““lies with Governor*’

Under 191 (1) it vests exclusively in the Governor and no court
has jurisdiction to enquire into to the proceedings
thercof and the disqualification and enquiry which
will be beld by the Govetnor only.
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Question has arisen about the dizqualification of ccrtain Member
to Act as Member or Adviter to the Chief Minister.
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, “63 () If any question warises whether a member of the
r Majlis-¢-Shoora (Parliament) has become disqualified from
being a member, the Speaker or, as the case may be, the
Chairmaa shall refer the question to the Chief Election
Commissioner and, if the Chief Election Coamissioner is of
the opinion that the member has become disqualified,
i ' he shall cease to be a member and his seat shall become
vacant, ™ . . \
R P (S O oS- by e s
35"’( under an executive order appint 2. - ;’;:gffjuwu

, i v L 2LiS aisquaity 49010 Jides] bt g o
L) hd - ey
b %’:df&cﬂégf disqualify a!/&?j’ﬂyb&dfgtwll_/
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| oty
. . Whether the office of the Adviser will be gn office of proiit or
not undee the Constitution. That is the only question which has
arisen before your honouyr. Basing upon that question my  learned
friend has required your honour to refer the matter 1o the Election
Commissioner for decision, whether these Advisers have become

disqualified or not under the Constitution. The only matter relcvant
" would be to decide whether this office is office of profit or not.

Makbdoomzada Syed Hasan Mahmud : ) am challenging thay it
is mot an authorised appointment. Office of profit comes seeond.

T say (hat it is an unconstitutional appoiniment. ét“f.;‘:;‘w;g,g:

Minister for Agricaliure :  Sir, there are two questions before

your honour. The first is that this appointment is illegal 'wnd un-

§ constitutional. The second is that they are holding the office of
profit and thereby incurring the disqualification a5 enunciated by the
provisions of the Constitution, -The first question 1s whether the)y
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appointment is legal or illegal or this is unconstitutional. So 1
would like to take vwp this first question whether this appointment is
unconstitutional or specifically barred by the Constitution. There
are Sir, two types of areas in the Ceastitution. One is that certain
things are specifically provided in the Constitution to be doae by
certain officer or certain Executive Head of the Government and
CCrtain areas gre left, either debarred or not debarred. So, Sir,
there are two types of provisions in the Constitution specifically
barring the appointment or barring to de any particular act or it is
silent in some cases where neitber therc is a bar nor there is clearcut
provision. So we must proceed in accordance with the mandate of
the Constitution. T wouid take your hooour to Article 4 of the
Constitution. I think [ am very clear. Sir, Article 4 lays down

Fuodamenta! Rights, Which arc available to an ordinary citizen as
well as to every person who is having any office of proft in Govern-
meot. Fundamental right under this Article js available to alf the
citizens of Pakistan and those citizens whether they are in the
Government or outside the Government. “Right of individuals to
be dealt with in secordance with law. B,

**Artical 4 (1) To enjoy the protection of law and to be treated
in accordance with law is the inalienable right of every
citizen wherever he may be, and of every other person
for the time being within Pakistan.”’

I would referyo®to clause (b) also which says.

“*¢4} (2) (b) no person shall be preveated from or ke hindered in
doing that which is not prohibited by law ; **

(A

I would again read , . . :
b ¢ /g"l J d',sg‘{)é//é«gé o Wd J:E'J}':;’ué :;Jé'
s

4 (2) (b} no person shall be prevented from or be hindered in
" doing that which is not prohibited by law ;

s
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No law shall be made in Pakistan which is repugnaat 1o the
injunctions of Islam, This is ths basis of the Constitution.

{ mandatory provisions 4 under the Qur'anic order

é../")’:;l gqu??ra} ;fcc'_ 5(;;!4./.3:‘.{.2£ /gr;-!:/gj
Ja ﬁ'.«ti/fd:,_r}“:.{'rf‘.{fd:/}é:ff > lgfg}'-%f arcas
[ q:s'g IS U..{:'.J ){: clearcut Zéd@éféj{:{f&f f,q:a]l;ﬁ
" 4 j ;g'.j ys /.{T;;,M under the Constitution under the Qur'anic law .
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Laws which are not repugnant to the Islamic Law.

/ p . - "
Jfﬂ;.’;::é:f@::‘u;})/dj’l (‘:efd.’q.?d-—)’f ¢S5 area )
q."'f;’{ OJJJ“?_L-% ﬂfgt}lﬂu: u-/lﬁj’)z“d):- .;"/‘-g)_?;.’:.{,:fjl;
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Under any provisions of the Constitution. This is the funda-
mental righs of the law making procedure.
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Please &o throgh the provisions of the Government of India

Act 1938 which is the basis of all the Cobstitutions and which is the
basis for the creation of Pakistan,
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—g S reterence. S0 ,r{;u,,,/ Cotzd 63 () (@)
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*
H

**A person shall be disqualified from being elected ot chosen as
and from being. a member of the Majlis-e-Shoora (Patliament).
it

Z g . ; - ot
:u/ldz' disqualify u/.cf‘..g{:'/ﬁl &L 127 .é-r'f{ulf/‘;,’
[ .
" 63 (1) (d) he holds an office of profitin the service of Pakistan
F other than an office declared by law not to disqualify its
holder ; or
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63 (1) (d) be holds an office of profitin the service of Pakistan

other than an office declared by law not to disqualify its
holder ; or
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“Service of Pakistan' means aoy service, post or office in
compnection with the affairs of the Federation or of a Province, and
includes an Aill-Pakistan Service, service in the Armed Forces and
any other service declared to be a service-of Pakistan by or under
Act of Majlis-c-Shoors (Parliament) or of a Proviacial Assembly, but

. does not include service asSpeakes, Deputy Speaker, Chairman,
Jeputy Chhirman, Prime Minister, Fedcral Mianister, Minister of
State, Chief Minister, Provincial Minister, Attornoy Geacral, Parlise
‘Imentary Secretary or Chairman or member of a Law Commission,

*Chairman or-member of the Council of Isiamic Ideology, Speciat
Assistant to the Prime Minister, Adviser to the Prime Minister,
Special Assistant to a Chief Minister, Adviser to a Chief Minister or
member of a House or Provincial Assembly.
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"They are holding an office of profit. They are getting theis
Temuneration, their allowaaces and daily aliowances. If this pro-
vision is not there they will also be hit by that provision. They are
holding office of profit so they will be hit under the provisions and
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I‘ will stand disqulified under Article 63 (1) (d) which | have already
referred to.
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Every body is holding office of profit because they are getiing’
some amount from the Government exchequer. I am sorry Chief
Minister is not getting any remuneration. [ correct myeelf and
Leader of the Opposition mo doubt is getting some remwieration -
80 be is aiso hit. 39 * would say §ie
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Those who are holding an office of profit in the sesvice of
Pakistan,
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Advisers are hoiding office of profit. and their lppolnlmenu are.
unconstitutionwt is totally biased , . ,
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(1) (d)Jl(fﬁ-'" —Gé/ﬁ;;i&.ﬂ."/ﬂb uL’ and prim facie

..4,';‘_/ refer o {41 u("ufd.. proviso J‘,‘"
After all it is not an office of profit, You have to apply your

mind whether, prima facie, there is any basis for referring the matter
to the Election Commissioner.
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Special Assistang to .4 d_:é-J_lé “Advisers to the Chief Mmisteg 41
Special Assistant to the Chief Miniiter /@‘0‘4—4‘4‘: the Chicf Miaister
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This ares is left open for the Chief Minister to appoint as many
Advisers as he wishes. There is no dar on it,
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Chisl Minister, and the Advisers to the Chicf Minister they are
. excluded from holding officc of profit. So it would mean Sir.
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Makbdoomzada Syed Hasaa Mabmud : Sir, may I answer to what
the Minister of Agricultuse has said ?
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Makhdoomzada Sycd Hasse Mahmad ; Sir, 1 codorse this Pri-
vilege Motion and draw your kind attentiua to your own powers.
You are the protector of the privileges of the Members of this House.

Misister for Law : Mr. Speaker under what rule he is speaking ?

Makhdoomzada Syed Hasae Mahmud :  Sir, I have the right to
speak. I have a right to speak as you have under parlumem.ry
practice. 1am allowed to make a statemenpt,

Minister for Law : But lct me state first,

Makbdpomzada Syed Hasan Mahmud : I am allowed to make a
sratement,

Minster for Law ; But afterme..,

Makhdoometin Syed Hasan Mabmud : No Sir, Had you risen
first I would not have take the floor.

Minister for Law :  Unless the Adjournment motion is admitted
Jipw can you speak ?
Makbdoorizada Seyed Hasan Maluml All right take the floor.
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Msakhdoomzada Sysd Hassan Mshiowd : No. the right ‘of
privilege of thc Member Is very sacred.
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Any attempt to iofluctice & Member othe;up'se than by way of
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This is not covered by the Constitution and it is not a Constitu-
tionsl peivilege given to a member.
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Minlater for Indestries : Sir under the rules no member cap
speak ob it uniess and until that is decided by the Chair. ——
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I ' Makhiosmasda Syed Hasss Mabmed:  As Leader of the Opposi

- tion I bave the right to make a statement in regard to the Privilege
Motion.
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- The law docs mot give any authority to any member to ﬂmi
unless and until the privilege motion is declared in order .
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. Makhdeomasda Syed Hasan Mabmwd : Sir, the Leader of the-
Opposition is by custom accorded certain particular rights in uhn
questions from Ministers and Members-
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Afttempts by impreper means to influence members in thein
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This is not a constitational violation. As far as the privilege is
comcerned there has been no breach,
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If there is any Constitutional right of a member and that is

violated there definitely it comes under the *Privilege of a Member
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It eannot be claimed as a right uniess and untjl a privilege is
pravided by the Consitution.
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. It is mandatory under Rule 54 which, I am quoting, that
’ document should bave been there which Fhould show where tha
violation has occurred and 1 think that document is not available,
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If it is not of receat occurredce, it does bot fall uader the

privilege. Under these circumstances, Sir, my humble submission |

is that this motion may be declared as out of -order because it goes

not cover any provision of the rules under which a Privilego Motion,
-is 10 be dealt with,
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